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DISCUSSION: The director of the California Service Center denied the nonimmigrant visa petition
and the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will
be dismissed. The petition will be denied.

The petitioner operates a facility maintenance company and seeks to employ the beneficiary as an
electrical engineer. The director denied the petition based on his determination that (1) the petitioner
had failed to establish that its proffered position was a specialty occupation; (2) the offer of
employment was not bona fide; and (3) the petitioner failed to provide original documents as
required.

The record of proceeding before the AAO contains: (1) Form I-129 and supporting documentation;
(2) the director’s request for evidence; (3) counsel’s response to the director’s request for evidence;
(3) the director’s denial letter; and (4) Form 1-290B, with counsel’s brief. The AAO reviewed the
record in its entirety before reaching its decision.

The first issue before the AAO is whether the proffered position qualifies as a specialty occupation.
To meet its burden of proof in this regard, a petitioner must establish that the job it is offering to the
beneficiary meets the following statutory and regulatory requirements.

Section 214(1)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(1)(1) defines the
term “‘specialty occupation” as one that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(i1) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine
and health, education, business specialties, accounting, law, theology, and the arts,
and which requires the attainment of a bachelor’s degree or higher in a specific
specialty, or its equivalent, as a minimum for entry into the occupation in the United
States.

Pursuant to 8§ C.F.R. § 214.2(h)(4)(i11)(A), to qualify as a specialty occupation, the position must
meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;
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(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

United States Citizenship and Immigration Services (USCIS) interprets the term “degree” in the
above criteria to mean not just any baccalaureate or higher degree, but one 1n a specific specialty that
1s directly related to the proffered position.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply
rely on a position’s title. The specific duties of the proffered position, combined with the nature of
the petitioning entity’s business operations, are factors to be considered. USCIS must examine the
ultimate employment of the alien, and determine whether the position qualifies as a specialty
occupation. Cf. Defensor v. Meissner, 201 F. 3d 384 (5™ Cir. 2000). The critical element is not the
title of the position nor an employer’s self-imposed standards, but whether the position actually
requires the theoretical and practical application of a body of highly specialized knowledge, and the
attainment of a baccalaureate or higher degree in the specific specialty as the minimum for entry into
the occupation, as required by the Act.

The petitioner claims that it is engaged in the provision of “HVAC, duct cleaning, plumbing,
janitorial, painting, security, energy retrofits, lighting, electrical, and tenant improvement services.”
The petitioner states that it is seeking the beneficiary’s services as an electrical engineer. Evidence
of the beneficiary’s duties includes the Form I-129 and the April 1, 2007 letter from the petitioner
and the petitioner’s response to the director’s request for evidence. According to the Aprl 1, 2007
letter, the beneficiary “will perform professional electrical engineering work in a wide variety of
engineering assignments.” He will “conduct quality assurance and safety testing, inspection, and
research activities,” provide “technical direction in the licensing, design, construction, installation,
maintenance, and operation of a wide variety of electrical systems and equipment,” “direct or assist a
technical expert and prepare reports” on various machinery, and “prepare designs, layouts,
specifications, estimates and recommendations for the construction, installation and maintenance of
electrical illumination, power for building equipment, and controls for heating and air conditioning
equipment.”

In the request for evidence, the director requested the petitioner to submit a detailed statement
articulating the beneficiary’s proposed duties and day-to-day responsibilities. The director requested
the identification of which specific tasks require the expertise of someone who holds a baccalaureate
degree and how the beneficiary’s education relates to the position itself. The director requested
information about other individuals in the petitioner’s establishment who are currently employed in
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the position, how many individuals have obtained a bachelor’s degree, and documentary evidence to
support the petitioner’s claim.

In response the petitioner provide a more detailed job description and indicated that the position
requires at least a bachelor’s degree or equivalent in electrical engineering. The petitioner submitted
Internet job postings from various companies for electrical engineer positions, as well as a brochure
which explained the nature of its business. The petitioner also expanded upon the beneficiary’s
position, and claimed that the beneficiary’s time would be devoted to the following areas:

DESIGN AND DEVELOPMENT (30%)
RESEARCH (10%)

OPERATIONS AND APPLICATION (30%)
EMPLOYEE SUPERVISION (10%)
TESTING AND SPECIALIZATION (20%)

The director determined that the proffered position was not a specialty occupation. The director
found that the record did not establish that the preponderance of the proposed duties are so
specialized or complex that knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree in a specific field of study. The director found that
the beneficiary would spend the majority of his time providing maintenance services, and noted that
a review of the description of electrical engineer in the Department of Labor’s Occupational Outlook
Handbook (the Handbook) was not akin to the duties of the proffered position.

On appeal, the petitioner contends that the job title is electrical engineer and restates the job duties of
the proffered position. In addition, counsel resubmits previously submitted evidence in support of the
appeal brief, but offers no new documentation.

In reaching its own conclusions regarding the nature of the proffered position, the AAO has
reviewed the discussion of electrical engineers, as described in the 2008-2009 edition of the
Handbook. 1t has taken particular note of the following section of that discussion:

Electrical engineers design, develop, test, and supervise the manufacture of
electrical equipment. Some of this equipment includes electric motors; machinery
controls, lighting, and wiring in buildings; automobiles; aircraft; radar and
navigation systems; and power generation, control, and transmission devices used
by electric utilities. Although the terms electrical and electronics engineering often
are used interchangeably in academia and industry, electrical engineers have
traditionally focused on the generation and supply of power, whereas electronics
engineers have worked on applications of electricity to control systems or signal
processing. Electrical engineers specialize in areas such as power systems
engineering or electrical equipment manufacturing.

Based on the record of proceeding, the AAQO has determined that the proffered position is not an
electrical engineer. The Handbook indicates that electrical engineers design, develop, test, and
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supervise the manufacture of electrical and electronics equipment rather than troubleshoot and
service equipment as indicated by the petitioner’s brochure, which indicates that in terms of
electrical services, the petitioner offers service, maintenance and repair; trouble-shooting of
electrical circuits; and the running of dedicated circuits. In light of the overall business structure of
the petitioner, the AAO finds that the proffered position is most similar to that of an electrical and
electronics repairer in the Handbook. The Handbook describes electrical and electronic repairers in
the following way:

Businesses and other organizations depend on complex electronic equipment for a
variety of functions. Industrial controls automatically monitor and direct production
processes on the factory floor. Transmitters and antennae provide communication
links for many organizations. Electric power companies use electronic equipment to
operate and control generating plants, substations, and monitoring equipment. The
Federal Government uses radar and missile control systems to provide for the national
defense and to direct commercial air traffic. These complex pieces of electronic
equipment are installed, maintained, and repaired by electrical and electronics
installers and repairers.

Installers and repairers, known as field technicians, often travel to factories or other
locations to repair equipment. These workers usually have assigned areas in which
they perform preventive maintenance on a regular basis. When equipment breaks
down, field technicians go to a customer’s site to repair the equipment. Bench
technicians work in repair shops located in factories and service centers, fixing
components that cannot be repaired on the factory floor.

These duties are consistent with the petitioner’s business agenda, which indicates that its primary
focus 1s providing facility maintenance and management services to various clients. Moreover, the
nature of the beneficiary’s proposed duties does not require the design, development, testing, and/or
supervision of the manufacture of electrical equipment, which is a key element in the Handbook'’s
position description of electrical engineers.

With respect to the educational qualifications of electrical and electronics installers and repairers, the
Handbook states that applicants with an associate degree in electronics are preferred, and
professional certification often is required. Specifically, it provides that:

Knowledge of electrical equipment and electronics is necessary for employment.
Employers often prefer applicants with an associate degree from a community college
or technical school, although a high school diploma may be sufficient for some jobs.
Entry-level repairers may begin by working with experienced technicians who
provide technical guidance, and work independently only after developing the
necessary skills.
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Consequently, there is insufficient evidence in the record to establish that a baccalaureate or higher
degree or its equivalent in a specific specialty is the normal minimum requirement for entry into the
electrical engineer position.

The AAO now turns to a consideration of whether the proffered position may qualify as a specialty
occupation under either of the prongs of the second criterion at 8 C.F.R. § 214.2(h)(4) — the degree
requirement is common to the industry in parallel positions among similar organizations or the
position is so complex or unique that it can only be performed by a degreed individual — as, without
a reliable job description, it cannot establish either that the proffered position 1s parallel to other
degreed employment or that its tasks make it particularly complex or unique. To establish its degree
requirement as an industry norm, the petitioner has submitted four Internet job advertisements
published on the websites “careerbuilder.com” and “hotsjobs.yahoo.com.”

As noted by the director, who inadvertently overlooked the fourth job advertisement, the submitted
Internet job postings do not relate to organizations within the same industry. For example, one
posting was for an electrical engineer with IBM, and a second posting was for an electrical engineer
with Boeing. Two other electrical engineer postings are submitted for positions within two
specialized engineering companies. Consequently, the postings fail to establish that there is a
specific baccalaureate degree that is a common industry-wide requirement.

Again, the evidentiary record depicts the duties of the proffered position as those of electrical and
electronics installers and repairers, occupations that do not require a degree in a specific specialty.

The AAO next considers the criteria at 8 C.F.R. §§ 214.2(h)(4)(ii1)(A)(3) and (4): the employer
normally requires a degree or its equivalent for the position; and the nature of the specific duties is
so specialized and complex that knowledge required to perform the duties is usually associated with
the attainment of a baccalaureate or higher degree.

To determine a petitioner’s ability to meet the third criterion, USCIS often reviews the position’s
employment history, including the names and dates of employment of those employees with degrees
who previously held the position, as well as the petitioner’s hiring practices with regard to similar
positions. In response to the director’s request for evidence, counsel for the petitioner asserted that
the company has a current need for a professional in the area of engineering, and submits its vacancy
announcement as evidence of its requirement that the appropriate candidate possess a bachelor’s
degree. The petitioner, however, provided no evidence of any past employment history for electrical
engineers which can be used for comparison purposes. Accordingly, the petitioner cannot establish
the proffered position as a specialty occupation under the third criterion at 8 C.F.R. §
214.2(h)(4)(i1)(A). The petitioner’s alleged degree requirement for the proffered position is not
evidence of its normal hiring practices.

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(111)(A) requires that the petitioner establish that the
nature of the specific duties is so specialized and complex that the knowledge required to perform
the duties is usually associated with the attainment of a baccalaureate or higher degree. The duties
parallel those 1n the Handbook for electrical and electronics installers and repairers. The petitioner
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has not established that the duties are more specialized and complex than what is normally
encountered in the field. To the extent they are described in the record, the duties of the position are
not so specialized and complex that the knowledge required to perform them is usually associated
with the attainment of a baccalaureate or higher degree. The petitioner therefore fails to establish the
fourth criterion.

Therefore, the petitioner has failed to establish that the proffered position is a specialty occupation.
Accordingly, the AAO shall not disturb the director’s denial of the petition.

The second issue in this matter is whether a bona fide offer of employment exists. When a petition
is filed for classification as an H-1B worker, the petitioner must show that the beneficiary will
perform services in a specialty occupation.  Again, the regulation at 8 C.F.R. § 214.2(h)(4)(11)
defines a specialty occupation as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine
and health, education, business specialties, accounting, law, theology, and the arts,
and which requires the attainment of a bachelor’s degree or higher in a specific
specialty, or its equivalent, as a minimum for entry into the occupation in the United
States.

The director noted that the petitioner’s business was service-oriented, and was allegedly providing
facility maintenance services to residential and commercial clients. The director requested evidence
of the business relationship between the petitioner and its clients, and specifically requested copies
of services contracts or other agreements evidencing the business relationships established by the
petitioner to demonstrate the nature of the beneficiary’s proffered position within the organization.

Despite the director’s request, the petitioner failed and/or refused to submit evidence of such
contracts. Failure to submit requested evidence that precludes a material line of inquiry shall be
grounds for denying the petition. 8 C.F.R. § 103.2(b)(14). On appeal, counsel contends that the
director did not specifically require a contract or similar agreement as evidence of the bona fide job
offer, but merely stated that the petitioner “may” submit such documents in support of its petition.
While counsel is correct in noting that the word “may” was used by the director in the request for
evidence and while the director appears to have therefore placed undue emphasis on the contract in
his decision, counsel still fails to address the purpose of the requested contracts, i.e., evidence
requested by the director to establish who the actual employer will be, where the beneficiary will be
employed, and what his job duties will be at each location to ensure that a bona fide job offer exists
for the requested three year period in a specialty occupation. The submitted Offer of Employment,
signed and dated after the filing of the petition, for example, is insufficient. In addition, the
continued discrepancy between the location of employment listed on the Form 1-129 and the location
named in the Labor Condition Application remains unresolved. In the end, the burden of proof
remains solely on the petitioner. Section 291 of the Act, 8§ U.S.C. § 1361. Going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in
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these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of
Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)). Although it was afforded an
opportunity to supplement the record with documentary evidence of the need for the beneficiary’s
proposed services, the petitioner failed to do so. For this additional reason, the petition may not be
approved.

Finally, the director noted that the petitioner failed to comply with a request for original document.
Specifically, the director requested an original copy of the petitioner’s transcript from Far Eastern
University in the Philippines. The petitioner contends on appeal that it explained in the response to
the request for evidence that it would take three to four months to obtain an original copy of the
beneficiary’s transcript, and the director’s denial based on the failure to submit this document was
prejudicial. The AAO disagrees.

USCIS may request original documents at any time. 8 C.F.R. § 103.2(b)(5). In this matter, the
beneficiary’s official transcript was deemed necessary, and the petitioner was afforded twelve weeks
in which to comply with the request. It is noted that, although not submitted in response to the
request for evidence, the petitioner submits the original transcript on appeal. However, it is noted
that the transcript was released on June 12, 2007, and the petitioner was given until July 9, 2007 in
the request for evidence to comply with the director’s request. The petitioner provides no
explanation as to why the document was not submitted within the time period allotted, or why the
petitioner chose to file an early response to the request for evidence without having all requested
documentation in its possession. Failure to submit requested original documents by the deadline
given by USCIS may be grounds for denying the petition. See id. For this additional reason, the
petition may not be approved.

For the reasons related in the preceding discussion, the petitioner has failed to establish that the
proffered position qualifies as a specialty occupation under the requirements at 8 C.F.R. §
214.2(h)(4)(111)(A). Accordingly, the AAO shall not disturb the director’s denial of the petition.

When the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed on a
challenge only if she shows that the AAO abused it discretion with respect to all of the AAO's
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043
(E.D. Cal. 2001), aff'd. 345 F.3d 683 (9th Cir. 2003).

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here,
that burden has not been met.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



