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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied.

The petitioner operates a donut store chain and seeks to employ the beneficiary as a civil engineer. The petitioner
endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(H)(1)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)()(b).

The director found that the proffered position was not a specialty occupation, because the petitioner had not
submitted contracts to demonstrate that it has adequate H-1B caliber work for the beneficiary over the course of
the requested period of stay. While the petitioner provided letters and pictures of building work already near
completion, these documents did not reflect future work orders or contracts through the requested duration of the
beneficiary’s stay. On appeal, counsel for the petitioner submits Form I-290B upon which he asserts that the
petitioner has ample available work for the beneficiary at the current time, and requests an additional 30 days to
submit documentary evidence to support this claim. A review of the record, however, shows that no further
evidence was submitted by counsel or the petitioner. Consequently, the record as it currently stands will be
considered complete for purposes of this review.

The issue to be determined is whether the proffered position qualifies as a specialty occupation.

Section 214(1)(1) of the Act, 8 U.S.C. § 1184(1)(1), defines the term “specialty occupation” as an occupation that
requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

B attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent) as
a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the attainment of
a bachelor’s degree or higher in a specific specialty, or its equivalent, as a minimum for entry
into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(111)(A), to qualify as a specialty occupation, the position must meet one of the
following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position 1s so complex or unique that it can be performed only by an individual with a
degree;

(3) The employer normally requires a degree or its equivalent for the position; or
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(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

U.S. Citizenship and Immigration Services (USCIS) interprets the term “degree” in the above criteria to mean
not just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the
proffered position.

The issue on appeal is whether the petitioner has adequate H-1B caliber work for the beneficiary as a civil
engineer over the course of the requested period of stay. The petitioner is a donut store franchise which
employs 23 persons. It seeks to employ the beneficiary as a civil engineer for a period of three years, from
October 1, 2007 through September 28, 2010, to oversee the development of 23 new franchise locations. The
Form 9035E, Labor Condition Application (LCA) submitted with the petition certified the work location for a
civil engineer in Davie, Florida. According to its response to the request for evidence, however, the petitioner
claimed in a letter dated September 5, 2007 that it intends to open additional donut stores in various cities in
Florida, including Pembroke Pines and Sunrise.

With regard to the beneficiary’s proposed duties, the petitioner stated that in order to keep on track with the
petitioner’s business plans and budget, it needed the services of a civil engineer to “take over the construction
process, monitor the work of architectural and engineering consultants and contractors engaged in the [design]
and construction of the restaurants; supervise subsurface exploration field reports and [prepare] proposals and
engineering reports.”

In denying the petition, the director essentially indicated that the petitioner had not provided a complete
itinerary' for the beneficiary’s work to be performed from October 1, 2007 through September 28, 2010, and
therefore could not conclude that a credible offer of H-1B caliber employment existed for the duration of the
beneficiary’s requested stay. Pursuant to the language at 8 C.F.R. § 214.2(h)(2)(i)(B), employers must submit
an itinerary with the dates and locations of employment if the beneficiary’s duties will be performed in more
than one location.

The record contains the following documentation:

M Letter from RJS Architects, dated August 27, 2007, indicating that it will
conduct several architectural projects for the petitioner in the years 2007 and
2008;

2) Letter from Garcia Ghezzi Architects, Inc., dated August 20, 2007, indicating

that 1t has been retained to prepare construction documents for a building
permit for a franchise location in Pembroke Pines, Florida;

' See Memorandum from Michael L. Aytes, Assistant Commissioner, INS Office of Adjudications,
Interpretation of the Term “ltinerary” Found in 8 C.F.R. 214.2(h)(2)(i)(B) as it Relates to the H-IB
Nonimmigrant Classification, HQ 70/6.2.8 (December 29, 1995).
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3) A building permit issued by the city of Sunrise, Florida, on April 11, 2007
for a commercial space;

4 A contract between the petitioner and Global Engineering Consultants, Inc.,
dated January 18, 2007, for the construction of a donut shop in Sunrise,
Florida, with an estimated completion date of twelve weeks following the
issuance of a building permit; and

5) Photographs of empty commercial buildings.

The documentation submitted by the petitioner in response to the request for evidence does not establish a
complete itinerary for the beneficiary from October 1, 2007 through September 28, 2010. While the
documents submitted suggest that construction projects will continue through 2008, there is no further
documentation to establish contracts for the construction of the additional locations as claimed by the
petitioner after 2008. The petitioner’s unsubstantiated statement that the beneficiary will be employed as a
civil engineer through September 28, 2010 is not sufficient to establish a work itinerary for the beneficiary.
Simply going on record without supporting documentary evidence is not sufficient for purposes of meeting
the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing
Matter of Treasure Craft of California, 14 1&N 190 (Reg. Comm. 1972)). Accordingly, the petitioner has
failed to comply with the requirements at 8 C.F.R. § 214.2(h)(2)(1)(B) and the petition must be denied.”

Absent documentary evidence that sufficient, non-speculative projects exists, and absent a more detailed
description of the beneficiary’s duties in relation to each of the contractors over whom the beneficiary would
supervise, the AAO cannot analyze whether the beneficiary’s duties would require at least a baccalaureate
degree or the equivalent in a specific specialty, as required for classification as a specialty occupation. See
Defensor v. Meissner, 201 F.3d 384, 387-88 (5™ Cir. 2000). Accordingly, the petitioner has not established
that the proposed position qualifies as a specialty occupation under any of the criteria at 8 C.F.R. §
214.2(h)(4)(A) or that the beneficiary would be coming temporarily to the United States to perform the duties
of a specialty occupation pursuant to 8 C.F.R. § 214.2(h)(1)(B)(1). For this additional reason, the petition
must be denied.

It is noted that, on Form I-290B, counsel contends that it would submit additional documentation in support
of the contention that legitimate projects existed for the beneficiary to oversee through September 28, 2010.
As of the date of this decision, counsel has failed to submit such documentation. Without documentary
evidence to support the claim, however, the assertions of counsel will not satisfy the petitioner's burden of
proof. The unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 1&N Dec.
533, 534 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 1&N
Dec. 503, 506 (BIA 1980). The record does not establish the locations of employment for the beneficiary

* As noted by Assistant Commissioner Aytes in the cited 1995 memorandum, “[tThe purpose of this particular
regulation is to [e]nsure that alien beneficiaries accorded H status have an actual job offer and are not coming
to the United States for speculative employment.”
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during his entire requested period of stay in the United States. The documentation submitted does not satisfy
the cited regulation requiring an itinerary of employment.

Moreover, the AAO notes that the record does not establish that the LCA is valid for the work location where
the beneficiary will allegedly be employed. No evidence of record establishes that the beneficiary will be
employed in Davie, Florida, the location specified on the LCA, as the record clearly claims projects in
Pembroke Pines and Sunrise, Florida. For this additional reason, the petition may not be approved.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has failed to sustain that burden.

ORDER: The appeal is dismissed. The petition is denied.



