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DISCUSSION: The nonimmigrant visa petition was denied by the service center director, and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner is engaged in business application software development and seeks to employ the beneficiary
as a quality assurance analyst. The petitioner, therefore, endeavors to classify the beneficiary as a
nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i}(b) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(1)(b).

The director denied the petition on December 27, 2007, noting that the petitioner had failed to submit
sufficient evidence demonstrating that a credible offer of employment existed for the beneficiary.

Specifically, the director found that, while the petitioner submitted unsigned copies of an offer letter and a
contract, no evidence existed to demonstrate that an actual employment agreement had been executed.

On appeal, the petitioner asserts that the director’s basis for denial was erroneous, and contends that the
petitioner satisfied all evidentiary requirements. On appeal, counsel submits new evidence in the form of a

signed contract and offer letter between the petitioner and the beneficiary.

Pursuant to 8 C.F.R. § 214.2(h)(4)(i1), United States employer means a person, firm, corporation, contractor, or
other association, or organization in the United States which:

(1) Engages a person to work within the United States;

(2) Has an employer-employee relationship with respect to employees under this part, as
indicated by the fact that it may hire, pay, fire, supervise, or otherwise control the work
of any such employee; and

3) Has an Internal Revenue Service Tax identification number.

At the time of filing, the petitioner submitted the following documentation:

e A Form ETA 9035E, Labor Condition Application (LCA), which identifies the beneficiary’s
work location as Brea, California; and

e Copies of the beneficiary’s academic credentials.

The director found that that the petitioner had not established that a credible offer of employment existed
between the petitioner and the beneficiary, and issued a request for evidence on September 17, 2007.!

" Tt is noted that an initial request for evidence was issued on June 11, 2007, which requested documentation
such as tax returns and the petitioner’s business address. As the documentation submitted in response to that
request 1s not at issue on appeal, it will not be addressed further.
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To qualify as a United States employer, all three criteria must be met. The Form 1-129 and the petitioner’s
federal tax returns contained in the record indicate that the petitioner has an Internal Revenue Service Tax
Identification Number. However, despite the director’s specific request that the petitioner provide contracts
between the petitioner and the beneficiary in the RFE dated September 17, 2007, the petitioner did not fully
respond to the director’s request. While the director submitted documentary evidence in the form of an
employment contract and an offer or employment in letter form, these documents were not executed by either
the beneficiary or the petitioner. As a result, the director correctly concluded that no credible offer of
employment or employment contract between the petitioner and the beneficiary existed. Failure to submit
requested evidence that precludes a material line of inquiry shall be grounds for denying the petition. 8§ C.F.R.
§ 103.2(b)(14).

On appeal, the petitioner submits for the first time copies of the same employment contract and offer letter,
both of which appear to have been executed on March 20, 2007. However, the petitioner fails to explain why
signed copies of these documents were not previously submitted.

The regulations state that the petitioner shall submit additional evidence as the director, in his or her
discretion, may deem necessary. The purpose of the request for evidence is to elicit further information that
clarifies whether eligibility for the benefit sought has been established, as of the time the petition is filed. See
8 C.F.R. §§ 103.2(b)(8) and (12). As stated above, the failure to submit requested evidence that precludes a
material line of inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14).

Where, as here, a petitioner has been put on notice of a deficiency in the evidence and has been given an
opportunity to respond to that deficiency, the AAO will not accept evidence offered for the first time on
appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988); see also Matter of Obaigbena, 19 1&N Dec.
533 (BIA 1988). If the petitioner had wanted the submitted evidence to be considered, it should have
submitted the documents in its December 5, 2007 response to the director's request for evidence. Id. Under
the circumstances, the AAO need not and does not consider the sufficiency of the evidence submitted on
appeal. Consequently, the appeal will be adjudicated based on the record of proceeding before the director.

The record prior to adjudication contained no documentary evidence that a valid employment agreement or
credible offer of employment existed between the petitioner and the beneficiary. Therefore, the petitioner has
failed to satisfy the requirements at 8 C.F.R. §§ 214.2(h)(4)(i1)(1) and (2).

It is also noted that the petitioner asserts that U.S. Citizenship and Immigration Services (USCIS) has
approved four other H-1B petitions for the petitioner. The petitioner, however, merely submits the receipt
numbers for these alleged approvals but provides no supporting evidence submitted to the service center in
these prior cases. In the absence of all of the corroborating evidence contained in those records of
proceeding, the documents submitted by the petitioner are not sufficient to enable the AAO to determine
whether the other H-1B petitions were approved in error.

Each nonimmigrant petition is a separate proceeding with a separate record. See 8 C.F.R. § 103.8(d). In
making a determination of statutory eligibility, USCIS is limited to the information contained in the record of
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proceeding. See 8 C.F.R. § 103.2(b)(16)(i1). Although the AAO may attempt to hypothesize as to whether a
prior approval was erroneous, no such determination may be made without review of the original record in its
entirety. If the prior petitions were approved based on evidence that was substantially similar to the evidence
contained in this record of proceeding, or, rather, the lack of evidence in the current record, the approvals of
the prior petitions would have been material or gross error. USCIS is not required to approve petitions where
eligibility has not been demonstrated, merely because of prior approvals that may have been erroneous. See,
e.g., Matter of Church Scientology International, 19 1&N Dec. 593, 597 (Comm. 1988). Neither USCIS nor
any other agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery 825
F.2d 1084, 1090 (6th Cir. 1987), cert denied, 485 U.S. 1008 (1988).

As related in the discussion above, the petitioner has not established that a credible offer of employment was
available to the beneficiary at the time of filing and, therefore, has failed to establish that an
employer-employee relationship exists or will credibly exist between the petitioner and the beneficiary.
Accordingly, the AAO will not disturb the director’s denial of the petition.

It must also be noted that for purposes of the H-1B adjudication, the issue of bona fide employment is viewed
within the context of whether the petitioner has offered the beneficiary a position that is determined to be a
specialty occupation. Therefore, of greater importance to this proceeding, although not addressed by the
director, is whether the petitioner has provided sufficient evidence to establish that the services to be
performed by the beneficiary are those of a specialty occupation.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184 (1)(1), defines the term
"specialty occupation” as an occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(ii):

Specialty occupation means an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in field of human endeavor including,
but not limited to, architecture, engineering, mathematics, physical sciences, social sciences,
medicine and health, education, business specialties, accounting, law, theology, and the arts,
and which requires the attainment of a bachelor's degree or higher in a specific specialty, or
its equivalent, as a minimum for entry into the occupation in the United States.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(i11)(A) must logically be read together with section
214(31)(1) of the Act, 8 US.C. § 1184(i)(1), and 8 C.F.R. § 214.2(h)(4)(1i). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of language
which takes into account the design of the statute as a whole is preferred); see also COIT Independence Joint
Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 1&N Dec. 503 (BIA
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1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being
necessary but not necessarily sufficient to meet the statutory and regulatory definition of specialty
occupation. To otherwise interpret this section as stating the necessary and sufficient conditions for meeting
the definition of specialty occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(ii1))(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 F.3d 384,
387 (5" Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(1i1)(A) must therefore be
read as stating additional requirements that a position must meet, supplementing the statutory and regulatory
definitions of specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at § C.F.R. § 214.2(h)(4)(ii), U.S. Citizenship
and Immigration Services (USCIS) consistently interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(111)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position. Applying this standard, USCIS regularly approves H-1B petitions
for qualified aliens who are to be employed as engineers, computer scientists, certified public accountants,
college professors, and other such professions. These occupations all require a baccalaureate degree in the
specific specialty as a minimum for entry into the occupation and fairly represent the types of professions that
Congress contemplated when it created the H-1B visa category.

In addressing whether the proffered position is a specialty occupation, the record is devoid of any
documentary evidence as to where and for whom the beneficiary would be performing his services, and
whether his services would be that of a quality assurance analyst.

The regulation at 8 CFR. § 214.2(h)(4)(iv) provides that “[aln H-1B petition involving a specialty
occupation shall be accompanied by [d]Jocumentation . . . or any other required evidence sufficient to establish
. . . that the services the beneficiary is to perform are in a specialty occupation.” Moreover, the regulation at 8
C.F.R. § 214.2(h)(4)(av)(A)(1) specifically lists contracts as one of the types of evidence that may be required
to establish that the services to be performed by the beneficiary will be in a specialty occupation.

The petitioner’s letter of support dated March 23, 2007 provided the following description of the beneficiary’s
duties:

As QA Analyst, responsibilities shall include: design and development of Test Plans and Test
Cases based on requirements and specifications; meet or exceed internal QA standard for
testing all applications and application installation processes prior to product release; [c]reate
and maintain defect logs; provide summary reports on defects; maintains system knowledge;
communications testing errors to programming staff in accordance with established
procedures for the application; review, participate and document issues and defects found in
walkthroughs of intermediate project deliverables; thoroughly document all defects found
using the application’s defect-reporting template; reviews test plans and test cases; assist with
the measurement of the cost of rework[.] Additionally, he will be responsible for the
integration, functional and data testing to ensure the final implementation of standards
through the successful execution of the QA process and procedures; [w]orks with QA team,
development teams, project managers, technical services, and business users. Review
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technical documentation that includes business requirements, functional specs, design, and
release content documents using one or more of the following: Win Runner, Junit, QTP.
PureTest, Rational Robot, Test Director, MS-Access, Oracle, Mysqt, PVCS, Tracker, ZOOM,
Clear Quest, Python, C, JAVA, PHP, JSP, TSL, Awk scripting, shell scripting, UNIX,
LINUX, and Windows NT/98/2000/XP.

However, no independent documentation to further explain the nature and scope of these duties was
submitted. Noting that the petitioner, as a software development company, was engaged in an industry that
typically outsourced its personnel to client sites to work on particular projects, the director requested
documentation such as contracts and work orders, documentation that would outline for whom the beneficiary
would render services and what his duties would include at each worksite. Despite the director’s specific
request for these documents, the petitioner failed to comply.

As discussed above, the record contains an employment contract and an offer of employment in letter form.
However, these documents provided limited details regarding the nature of the beneficiary’s proposed
position and accompanying duties. The employment contract is a general contract that covers general
employer-employee relations, and fails to specifically identify duties to be performed by the beneficiary. In
addition, the offer of employment, while identifying the beneficiary’s position as that of a quality assurance
analyst, merely provides general information regarding salary and benefits. Most importantly, the initial
copies of these documents were generic and not executed by either party, thereby calling into question
whether the offer of employment contained therein legitimately originated with the petitioner. Without
evidence of contracts, work orders, or statements of work describing the duties the beneficiary would perform
and for whom, the petitioner fails to establish that the duties that the beneficiary would perform are those of a
specialty occupation. Providing a generic job description that speculates what the beneficiary may or may not
do at each worksite is insufficient. Simply going on record without supporting documentary evidence is not
sufficient for the purpose of meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec.
158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm.
1972)).

In support of this analysis, USCIS routinely cites Defensor v. Meissner, 201 F.3d 384 (5th Cir. 2000), in
which an examination of the ultimate employment of the beneficiary was deemed necessary to determine
whether the position constitutes a specialty occupation. The petitioner in Defensor, Vintage Health Resources
(Vintage), was a medical contract service agency that brought foreign nurses into the United States and
located jobs for them at hospitals as registered nurses. The court in Defensor found that Vintage had “token
degree requirements,” to “mask the fact that nursing in general is not a specialty occupation.” Id. at 387.

The court in Defensor held that for the purpose of determining whether a proffered position is a specialty
occupation, the petitioner acting as an employment contractor is merely a “token employer,” while the entity
for which the services are to be performed is the “more relevant employer.” Id. at 388. The Defensor court
recognized that evidence of the client companies’ job requirements is critical where the work is to be
performed for entities other than the petitioner. The Defensor court held that the legacy Immigration and
Naturalization Service had reasonably interpreted the statute and regulations as requiring the petitioner to
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produce evidence that a proffered position qualifies as a specialty occupation on the basis of the requirements
imposed by the entities using the beneficiary’s services. Id. In Defensor, the court found that that evidence of
the client companies’ job requirements is critical if the work is to be performed for entities other than the
petitioner. Id.

In this matter, it is unclear whether the petitioner will be an employer or will act as an employment contractor.
Despite the director’s specific request for documentation to establish the ultimate location of the beneficiary’s
employment, the petitioner failed to comply. Moreover, the petitioner’s failure to provide evidence of a
credible offer of employment and/or work orders or employment contracts between the petitioner and its
clients renders it impossible to conclude for whom the beneficiary will ultimately provide services and
exactly what those services would entail. The AAOQO, therefore, cannot analyze whether the beneficiary’s
duties at each worksite would require at least a baccalaureate degree or the equivalent in a specific specialty,
as required for classification as a specialty occupation. Accordingly, the petitioner has not established that the
proposed position qualifies as a specialty occupation under any of the criteria at 8 C.F.R. § 214.2(h)(4)(A) or
that the beneficiary would be coming temporarily to the United States to perform the duties of a specialty
occupation pursuant to 8 C.F.R. § 214.2(h)(1)(B)(1).

An application or petition that fails to comply with the technical requirements of the law may be denied by
the AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd. 345 F.3d 683
(9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews
appeals on a de novo basis). For the reasons set forth above, even if a bona fide offer of employment was found
to exist, the petitioner has failed to supplement the record with sufficient evidence to establish that the beneficiary
would be performing the duties of a specialty occupation, and the petition cannot be approved for this additional
reason.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.



