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DISCUSSION: The director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained. The petition
will be approved.

The petitioner is a 314-employee hospital that seeks to employ the beneficiary as a substance
abuse and behavioral disorder counselor. The petitioner, therefore, endeavors to extend the
beneficiary’s classification as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(H)(1)}(b) of the  Immigration and  Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)(H)(1)(b).

The director denied the petition on the basis of his determination that the petitioner had failed to
establish that the beneficiary qualifies to perform the duties of the proposed position.

The record of proceeding before the AAO contains the following: (1) the Form I-129 and
supporting documentation; (2) the director’s request for additional evidence; (3) the petitioner’s
response to the director’s request; (4) the director’s denial letter; and (5) the petitioner’s
Form 1-200B and supportine dacomentation. Tha AAO yocisvod the pocord in it ntirnte hofin

1ssuing its deciston.

Pursuant to 8 C.F.R. § 214.2(h)(4)(v), if the State requires licensurc in order to work in the specialty
occupation, the beneficiary must possess the license prior to approval of the H-1B petition:

(A)  General. If an occupation requires a statc or local licensc for an individual
to fully perform the duties of the occupation, an alien (except an H-1C
nurse) seeking H classification in that occupation must have that license
prior to approval of the petition to be found qualified to enter the United
States and immediately engage in employment in the occupation.

(B)  Temporary licensure. If a temporary license is available and the alien is
allowed to perform the duties of the occupation without a permanent
license, the director shall examine the nature of the duties, the level at
which the duties are performed, the degree of supervision received, and
any limitations placed on the alien. If an analysis of the facts demonstrates
that the alien under supervision is authorized to fully perform the duties of
the occupation, H classification may be granted.

(C)  Duties without licensure. In certain occupations which generally require
licensure, a state may allow an individual to fully practice the occupation
under the supervision of licensed senior or supervisory personnel in that
occupation. In such cases, the director shall examine the nature of the
duties and the level at which they are performed. If the facts demonstrate
that the alien under supervision could fully perform the duties of the
occupation, H classification may be granted.
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(D) H-1C nurses. For purposes of licensure, H-1C nurses must provide the
evidence required in paragraph (h)(3)(iii) of this section.

(E)  Limitation on approval of petition. Where licensure is required in any
occupation, including registered nursing, the H petition may only be
approved for a period of one year or for the period that the temporary
license is valid, whichever is longer, unless the alien already has a
permanent license to practice the occupation. An alien who is accorded H
classification in an occupation which requires licensure may not be
granted an extension of stay or accorded a new H classification after the
one year unless he or she has obtained a permanent license in the state of
intended employment or continues to hold a temporary license valid in the
same state for the period of the requested extension.

Pursuant to 8 C.F.R. § 214.2(h)(v)(A), if an occupation requircs a statc or local license for an
mdividaal to tully perfonn the duttes oi tic oocupatiol, ait alici (vacept an F-1C ntimsey seckling
H classification in that occupation must have that license prior to approval of the petition to be
found qualified to enter the United States and immediately engage in cmployment in the
occupation.

The petitioner filed the instant petition on April 2, 2008. The director issued a request for additional
evidence on April 8, 2008, and requested, wnong other 1tems, evidence that the proposed position
qualifies for classification as a specialty occupation, as well as evidence to establish either: (1) that
the beneficiary possesses West Virginia licensure to perform the duties of the proposed position; or
(2) that the duties of the proposed position do not require such licensure. The petitioner responded
to the director’s request on April 14, 2008, and submitted a letter from the petitioner’s president.
The director denied the instant petition on April 17, 2008, and the sole basis for denial was the
director’s determination that the petitioner had failed to establish either that the beneficiary
possesses licensure to perform the duties of the position, or that such licensure is not required.

Newly-retained counsel submitted a timely appeal on May 19, 2008. Counsel submits a
May 9, 2008 letter from the State of West Virginia Board of Examiners of Psychologists (the
Board) which states, in pertinent part, the following:

In the State of West Virginia an individual providing substance abuse therapy and/or
general therapy is not required to be licensed as the long as the individual is a
full-time employee of a health care agency such as Highland Hospital.

The AAO finds that the Board’s May 9, 2008 letter, as well as newly-retained counsel’s citations to
relevant West Virginia regulatory authorities, are sufficient to establish that licensure is not required
to perform the duties of the proposed position. The AAO concurs with the director’s
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determination that the petitioner meets all other statutory requirements and, accordingly, the
petition will be approved.

The burden of proof in visa petition proceedings rests solely with the petitioner. Section 291 of
the Act, 8 U.S.C. § 1361. The petitioner has met that burden. Accordingly, the appeal will
sustained, and the petition approved.

ORDER: The director’s April 17, 2008 decision is withdrawn. The appeal is sustained, and
the petition is approved.



