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DISCUSSION: The director of the Vermont Service Center denied the nonimmigrant visa petition
and the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will
be dismissed. The petition will be denied.

The petitioner is engaged in screen printing and embroidery of apparel. It seeks to employ the
beneficiary as a chief operations officer pursuant to section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(1)(b).

The director denied the petition concluding that the petitioner had failed to establish that the
proposed position qualifies for classification as a specialty occupation.

The record of proceeding before the AAQO contains: (1) the Form I-129 and supporting
documentation; (2) the director's request for evidence (RFE); (3) counsel's response to the
director's RFE; (4) the director's denial letter; and (5) the Form I[-290B and supporting
documentation. The AAO reviewed the record in its entirety before reaching its decision.

Section 214(1)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1) defines
the term "specialty occupation” as one that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United
States.

The term "specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of
highly specialized knowledge in fields of human endeavor including, but not
limited to, architecture, engineering, mathematics, physical sciences, social
sciences, medicine and health, education, business specialties, accounting, law,
theology, and the arts, and which requires the attainment of a bachelor's degree or
higher in a specific specialty, or its equivalent, as a minimum for entry into the
occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(ii1)(A), to qualify as a specialty occupation, the position must
also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the
minimum requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
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that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8§ C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together
with section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), and 8 C.F.R. § 214.2(h)(4)(ii). In other
words, this regulatory language must be construed in harmony with the thrust of the related
provisions and with the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291
(1988) (holding that construction of language which takes into account the design of the statute
as a whole is preferred); see also COIT Independence Joint Venture v. Federal Sav. and Loan
Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the
criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but
not necessarily sufficient to meet the statutory and regulatory definition of specialty occupation.
To otherwise interpret this section as stating the necessary and sufficient conditions for meeting
the definition of specialty occupation would result in particular positions meeting a condition
under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v.
Meissner, 201 F.3d 384, 387 (5™ Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R.
§ 214.2(h)(4)(i11)(A) must therefore be read as stating additional requirements that a position
must meet, supplementing the statutory and regulatory definitions of specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8§ C.F.R. § 214.2(h)(4)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the
criteria at 8 C.F.R. § 214.2(h)(4)(ii1)(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proffered position. Applying this
standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be employed
as engineers, computer scientists, certified public accountants, college professors, and other such
professions. These occupations all require a baccalaureate degree in the specific specialty as a
minimum for entry into the occupation and fairly represent the types of professions that Congress
contemplated when it created the H-1B visa category.

In determining whether a proposed position qualifies as a specialty occupation, USCIS looks
beyond the title of the position and determines, from a review of the duties of the position and
any supporting evidence, whether the position actually requires the theoretical and practical
application of a body of highly specialized knowledge, and the attainment of a baccalaureate
degree in a specific specialty, as the minimum for entry into the occupation as required by the
Act.

In the offer of employment, dated March 26, 2008, the petitioner offered the beneficiary the
position of "Chief Operations Officer (Entry Level)." The letter stated the duties of the proffered
position as follows:
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e Supervises and coordinates activities of personnel involved in performing internal
operations.

e Prepares work schedules and assign duties to operation personnel to ensure
efficient operation of department.

e Assists the president in the analyzing, planning, research and development of the
company's objectives and strategic plans in order to achieve business
opportunities, growth, and financial profitability.

e Oversees and participates in the development and research activities involving
building on company strengths, and business opportunities.

e Reports to President.

On May 24, 2008, the director requested the following additional information: (1) a detailed
description of the proffered position, including approximate percentages of time for each duty
the beneficiary will perform; (2) job listings as evidence to establish a degree requirement is
common to the industry in parallel positions among similar organizations; (3) evidence to
establish that the petitioner has a past practice of hiring persons with a baccalaureate degree, or
higher, to perform the duties of the proffered position; (4) a copy of the petitioner's
organizational chart; and, (5) information regarding the nature of the petitioner's business.

In the response letter, dated July 7, 2008, counsel for the petitioner quoted from the Department
of Labor's Occupational Qutlook Handbook (hereinafter the Handbook) for the position of Chief
Operations Officer, and stated that the proffered position meets the definition of a specialty
occupation.

The petitioner also submitted a letter, dated June 30, 2008, stating that he needs assistance in
running the business. The petitioner also stated that it hired an employee from within the
company that did not work out and a person from outside the company that also did not work
out. The petitioner stated that "neither of the two men had master degrees and only one had a
bachelor degree." The petitioner further stated that "after much thought and disappointment 1
decided to go in a different direction and go a step further: hire someone with a higher college
education who has specialized in business, management and marketing as well as international
relations.” The petitioner reiterated the same job duties submitted with the initial petition and
included the percentage of time the beneficiary will spend on each duty.

The director denied the petition, finding that the petitioner had satisfied none of the criteria set
forth at 8 C.F.R. § 214.2(h)(4)(iii))(A), and therefore had not established that the proposed
position qualifies for classification as a specialty occupation.

A petitioner cannot establish its employment as a specialty occupation by describing the duties of
that employment in the same general terms as those used by the Handbook in discussing an
occupational title. This type of generalized description is necessary when defining the range of
duties that may be performed within an occupation, but it cannot be relied upon by a petitioner
when discussing the duties attached to specific employment. In establishing a position as a
specialty occupation, a petitioner must describe the specific duties and responsibilities to be
performed by a beneficiary in relation to its particular business interests.
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In determining whether a proposed position qualifies as a specialty occupation, USCIS looks
beyond the title of the position and determines, from a review of the duties of the position and
any supporting evidence, whether the position actually requires the theoretical and practical
application of a body of highly specialized knowledge, and the attainment of a baccalaureate
degree in a specific specialty, as the minimum for entry into the occupation as required by the
Act. The AAO routinely consults the Handbook for its information about the duties and
educational requirements of particular occupations.

The AAO finds the petitioner's description of the duties of its proffered position to reflect the
type of activities generally performed by a Chief Operations Officer. The Handbook states the
following with regard to the employment of top executives:

General and operations managers plan, direct, or coordinate the operations of
companies and other public- or private-sector organizations. Their duties and
responsibilities include formulating policies, managing daily operations, and
planning the use of materials and human resources that are too diverse and
general in nature to be classified into any one area of management or
administration, such as personnel, purchasing, or administrative services. In some
organizations, the tasks of general and operations managers may overlap those of
chief executive officers.

The Handbook states the following educational requirements to fill the position of top
executives:

Many top executives have a bachelor's or master's degree in business
administration, liberal arts, or a more specialized discipline. The specific type and
level of education required often depends on the type of organization for which
top executives work. College presidents and school superintendents, for example,
typically have a doctoral degree in the field in which they originally taught or in
education administration. (For information on lower level managers in
educational services, see the Handbook statement on education administrators.)

Some top executives in the public sector have a degree in public administration or
liberal arts. Others might have a more specific educational background related to
their jobs. (For information on lower level managers in health services, see the
Handbook statement on medical and health services managers.)

Many top executive positions are filled from within the organization by
promoting experienced lower level managers when an opening arises. In
industries such as retail trade or transportation, for example, individuals without a
college degree may work their way up within the company and become
executives or general managers. When hiring top executives from outside the
organization, those doing the hiring often prefer managers with extensive
managerial experience.
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As noted in the 2010-2011 edition of the Handbook, "individuals without a college degree may
work their way up within the company and become executives or general managers.” These
findings do not support a finding that a bachelor's degree is normally required for entry into this
occupation. It is clear that a bachelor's degree, or its equivalent, is not the normal minimum
requirement.

Accordingly, it finds the record does not establish that the proffered position qualifies as a
specialty occupation under the first criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) — a baccalaureate or
higher degree or its equivalent is normally the minimum requirement for entry into the particular
position. Accordingly, the proposed position does not qualify for classification as a specialty
occupation under 8 C.F.R. § 214.2(h)(4)(ii1)(A)().

The AAO now turns to a consideration of whether the petitioner, unable to establish its proposed
position as a specialty occupation under the first criterion set forth at 8 C.F.R. § 214.2(h)(iii)(A),
may qualify it under one of the three remaining criteria: a degree requirement as the norm within
the petitioner's industry or the position is so complex or unique that it may be performed only by
an individual with a degree; the petitioner normally requires a degree or its equivalent for the
position; or the duties of the position are so specialized and complex that the knowledge required
to perform them is usually associated with a baccalaureate or higher degree.

The proposed position does not qualify as a specialty occupation under either prong of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The first prong of this regulation requires a showing that a specific degree requirement is common
to the industry in parallel positions among similar organizations. The petitioner submitted a letter
from the President of Southern Plus, a retail operation. The author stated that he is writing to
"confirm our desire for our Executive level staff to have an MBA education." The author also stated
that "I believe it is common in most industries today to seek MBAs (when hiring outside the
company) to fulfill vital roles such as COO or CFO positions." According to this author, he stated
that it has a "desire" to hire executive staff with an MBA education but he did not say it was
required. In addition, the author stated that an MBA may not be required if a person is hired
internally.

The petitioner also submitted a second letter from _ The author

stated that "based on our executive structure we have never hired an executive in any of my
businesses without an MBA. 1 think it is common in the industry that the Chief Operations Officer
holds this level of education.”

The two letters submitted by the petitioner do not satisfy this prong. The authors of these letters
submit no evidence to establish that their establishments are similar to the petitioner and their
personal opinions conflict with the industry-wide data contained in the Handbook. None of the
authors offer industry surveys or other data to support their assertions. Simply going on record
without supporting documentary evidence is not sufficient for purposes of meeting the burden of
proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing
Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)).
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Moreover, none of the authors have established adequate factual foundations to support their
opinions. None of the authors note the location or size of the petitioner. Nor do they indicate
whether they reviewed company information about the petitioner, visited its site, or interviewed
anyone affiliated with the petitioner. While some positions may require a bachelor's degree as a
prerequisite for employment, none of these authors provide sufficient details about the
complexity of the details of the proposed position or similar positions within their own
organization to substantiate their conclusions, which differ from those in the Handbook. The
AAO may, in its discretion, use as advisory opinions statements submitted as expert testimony.
However, where an opinion is not in accord with other information or is in any way questionable,
the AAO is not required to accept or may give less weight to that evidence. Matter of Caron
International, 19 1&N Dec. 791 (Comm. 1988).

Therefore, the proposed position does not qualify as a specialty occupation under the criteria set
forth at the first prong of the second criterion.

The AAO also concludes that the record does not establish that the proposed position is a
specialty occupation under the second prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which requires
a showing that the position is so complex or unique that it can only be performed by an
individual with at least a bachelor's degree in a specific specialty. The AAO finds no evidence
that would support such a finding, as the petitioner's listing of the duties is so generic and
nonspecific that it precludes the AAO from determining precisely what tasks the beneficiary
would perform for the petitioner on a daily basis. In addition, the petitioner admitted that it had
previously hired an individual to fill the position of Chief Operations Officer who did not have a
bachelor's degree. The petitioner did not provide details of the duties the beneficiary will
perform in the proffered position. Without a detailed description of the job duties, the AAO is
unable to determine whether the responsibilities of the proffered position would require the
beneficiary to hold the minimum of a baccalaureate or higher degree or its equivalent to perform
them. Accordingly, the petitioner has not established its proposed position as a specialty
occupation under either prong of 8 C.F.R. § 214.2(h)(4)(iii}(A)(2).

The proposed position does not qualify as a specialty occupation under 8 CF.R. §
214.2(h)(4)(1i1)(A)(3), which requires a showing that the petitioner normally requires a degree or
its equivalent for the position. To determine a petitioner's ability to meet this criterion, the AAO
normally reviews the petitioner's past employment practices, as well as the histories, including
names and dates of employment, of those employees with degrees who previously held the
position, and copies of those employees' diplomas. In the letter dated June 30, 2008, the
petitioner stated that it had previously hired two individuals for the position of operations
manager, and one of these individuals did not have a bachelor's degree. Thus, the petitioner does
not normally require a degree or its equivalent for the position.

Finally, the AAO turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4), which requires a
demonstration that the nature of the specific duties is so specialized and complex that the
knowledge required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.
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To the extent that they are depicted in the record, the duties of the proposed position do not
appear so specialized and complex as to require the highly specialized knowledge usually
associated with a baccalaureate or higher degree, or its equivalent, in a specific specialty. Again,
there is no information in the record to support a finding that the proposed position is more
complex or unique than similar positions in other, similar organizations. As previously noted,
USCIS must examine the actual employment of an alien, i.e., the specific tasks to be performed
by that alien, to determine whether a position qualifies as a specialty occupation. However, the
petitioner's description of the duties of its position is so generic that it is not possible to identify
those tasks and, therefore, whether the position is that of a chief operations officer. Further,
without a reliable description of the position's duties, the AAO is unable to determine whether
the performance of those duties meets the statutory definition of a specialty occupation --
employment requiring the theoretical and practical application of a body of highly specialized
knowledge and the attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation. As a result, the AAO finds the
petitioner has failed to establish that it has a specialty occupation for which it is seeking the
beneficiary's services. Therefore, the evidence does not establish that the proposed position is a
specialty occupation under 8 C.F.R. § 214.2(h)(4)(ii1)(A)(4).

For the reasons related in the preceding discussion, the petitioner has failed to establish that the
proffered position meets the requirements for a specialty occupation set forth at 8 C.F.R. §

214.2(h)(4)(iii)(A). Accordingly, the AAO shall not disturb the director's denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



