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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will be denied.

On the Form I-129 petition, the petitioner described itself as a “Computer and ITES company.” To
employ the beneficiary in a position designated as vice-president of sales, the petitioner endeavors to
classify him as a nonimmigrant worker in a specialty occupation pursuant to section
101(@)(15)H)(i}b) of the Immugration and Nationality Act (the Act), 8 US.C

§ H101(a)(15)(H)(i)(b).

The director denied the petition, finding that the petitioner failed to establish that the petitioner
intends to comply with the labor condition application (LCA) as certified, based on a finding that the
petitioner had previously failed to pay the beneficiary the requisite wage. On appeal, counsel
asserted that the petitioner had met its obligations and that the finding was therefore unfounded.

The AAO bases its decision upon its review of the entire record of proceedings, which includes: (1)
the petitioner’s Form I-129 and the supporting documentation filed with it; (2) the service center’s
request for additional evidence (RFE); (3) the response to the RFE; (4) the director’s denial letter;
and (5) the Form [-290B and counsel’s brief and attached exhibits in support of the appeal.

The Department of Labor (DOL) regulations at 20 C.F.R. § 655.731 requires that a petitioner who
successfully petitions for and subsequently employs an alien pursuant to an H-1B visa classification
must abide by the terms of the approved LCA that supported the visa petition. The LCA submitted
to support the instant visa petition certifies that the prevailing wage for the proffered position is
$130,083 per year. By signing the LCA on September 2, 2008 the petitioner’s secretary treasurer
obliged the petitioner to pay the beneficiary no less than that amount. The petitioner stated on the
Form I-129 petition in this matter that it intends to pay the beneficiary $145,000 annually.

However, in reviewing the three years immediately preceding the filing of the petition, the director
correctly noted that the petitioner only paid the beneficiary $46,000 in 2005, $80,500 in 2006, and
$70,100 in 2007. According to the record as well as information from the Foreign Labor
Certification Data Center, the prevailing wages for the proffered position in Alpharetta, Georgia in
those years averaged $124,467.33 per year for 2005, 2006, and the first half of 2007. The W-2 wage
data, therefore, does not support a finding that the petitioner paid the beneficiary the amounts
required during 2005, 2006, and 2007.

The record contains a declaration by the beneficiary signed on August 7, 2007. In it, he stated,
“[M]y W-2 does not reflect the status of payment of my wages because some of my income is being

deferred as shares in the parent company _ He further stated, “. . . I requested
that the [petitioner] defer payment of parts of my salary and instead provide me shares in the
company upon my attaining permanent residence.”

The primary rules governing an H-1B petitioner’s wage obligations appear in the Department of
Labor (DOL) regulations at 20 C.F.R. § 655.731. Based upon the excerpts below, the AAO finds
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that this regulation generally requires that the H-1B employer fully pay the LCA-specified H-1B
annual salary (1) in prorated installments to be disbursed no less than once a month, (2) in 26 bi-
weekly pay periods, if the employer pays bi-weekly, and (3) within the work year to which the salary
applies.

The pertinent part of 20 C.F.R. § 655.731(c) reads:

Satisfaction of required wage obligation. (1) The required wage must be paid to the
employee, cash in hand, free and clear, when due. . . .

(2) “Cash wages paid," for purposes of satisfying the H-1B required wage, shall
consist only of those payments that meet all the following criteria:

(i) Payments shown in the employer's payroll records as earnings for
the employee, and disbursed to the employee, cash in hand, free and
clear, when due, except for deductions authorized by paragraph (c)(9)
of this section;

(ii) Payments reported to the Internal Revenue Service (IRS) as the
employee's earnings, with appropriate withholding for the employee's
tax paid to the IRS (in accordance with the Internal Revenue Code of
1986, 26 U.S.C. 1, et seq.);

(ii1) Payments of the tax reported and paid to the [RS as required by
the Federal Insurance Contributions Act, 26 U.S.C. 3101, et seq.
(FICA). The employer must be able to document that the payments
have been so reported to the IRS and that both the employer's and
employee's taxes have been paid except that when the H-1B
nonimmigrant is a citizen of a foreign country with which the
President of the United States has entered into an agreement as
authorized by section 233 of the Social Security Act, 42 U.S.C. 433
(i.c., an agreement establishing a totalization arrangement between the
social security system of the United States and that of the foreign
country), the employer's documentation shall show that all appropriate
reports have been filed and taxes have been paid in the employee's
home country.

(1v) Payments reported, and so documented by the employer, as the
employee's earnings, with appropriate employer and employee taxes
paid to all other appropriate Federal, State, and local governments in
accordance with any other applicable law.

(v) Future bonuses and similar compensation (i.e., unpaid but to-be-
paid) may be credited toward satisfaction of the required wage
obligation if their payment is assured (i.e., they are not conditional or
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contingent on some event such as the employer's annual profits). Once
the bonuses or similar compensation are paid to the employee, they
must meet the requirements of paragraphs (c)(2){(1) through (1v) of this
section (i.e., recorded and reported as “‘earnings” with appropriate
taxes and FICA contributions withheld and paid).

(3) Benefits and eligibility for benefits provided as compensation for services (e.g.,
cash bonuses; stock options; paid vacations and holidays; health, life, disability and
other insurance plans; retirement and savings plans) shall be offered to the H-1B
nonimmigrant(s) on the same basis, and in accordance with the same criteria, as the
employer offers to U.S. workers.

(i) For purposes of this section, the offer of benefits “on the same
basis, and in accordance with the same criteria” means that the
employer shall offer H-1B nonimmigrants the same benefit package as
it offers to U.S. workers, and may not provide more strict eligibility or
participation requirements for the H-1B nonimmigrant(s) than for
similary employed U.S. workers(s) (e.g., full-time workers compared
to full-time workers; professional staff compared to professional staff).
H-1B nonimmigrants are not to be denied benefits on the basis that
they are “temporary employees™ by virtue of their nonimmigrant
status. An employer may offer greater or additional benefits to the H-
1B nonimmigrant(s) than are offered to similarly employed U.S.
worker(s), provided that such differing treatment is consistent with the
requirements of all applicable nondiscrimination laws (e.g., Title VII
of the 1964 Civil Rights Act, 42 U.S.C. 2000e-2000e17). Offers of
benefits by employers shall be made in good faith and shall result in
the H-1B nonimmigrant(s)'s actual receipt of the benefits that are
offered by the employer and elected by the H-1B nonimmigrant(s).

* & &

{(4) For salaried employees, wages will be due in prorated installments (e.g., annual
salary divided into 26 bi-weekly pay periods, where employer pays bi-weekly) paid
no less often than monthly except that, in the event that the employer intends to use
some other form of nondiscretionary payment to supplement the employee's
regular/pro-rata pay in order to meet the required wage obligation (e.g., a quarterly
production bonus), the employer's documentation of wage payments (including such
supplemental payments) must show the employer's commitment to make such
payment and the method of determining the amount thereof, and must show
unequivocally that the required wage obligation was met for prior pay periods and,
upon payment and distribution of such other payments that are pending, will be met
for each current or future pay period. . . .

(5) For hourly-wage employees, the required wages will be due for all hours worked
and/or for any nonproductive time (as specified in paragraph (¢)(7) of this section) at
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the end of the employee's ordinary pay period (e.g., weekly) but in no event less
frequently than monthly.

Although counsel asserted, on appeal, that the deferred income was “no different than if he had put
the money in the bank or invested it elsewhere,” the AAO notes that some differences do, in fact,
exist. The payments were not made in cash when due as required by 20 C.F.R. § 655.731(c) or
otherwise meet the requirements excusing required payments under 20 C.F.R. § 655.731(c)(7)(11).
There is no price or price formula for the shares of the petitioner’s stock that are allegedly to be
awarded to the beneficiary to pay his deferred salary. Instead, some unspecified amount of stock
will allegedly be given to the beneficiary when, for which, read “if” he receives his permanent
resident status. In the instant case, the deferred payments of the beneficiary’s salary appear to be
conditioned upon his attaining permanent resident status, if they are not, in fact, fictitious.

Not only is this arrangement contrary to the regulatory requirement that such future compensation be
assured and not be contingent on some event, it also violates the prevision that such a benefit not be
denied on the basis of the beneficiary’s temporary nonimmigrant status. 20 C.F.R.
§§ 655.731(c)(2)(v) and (cX3)(i). Moreover, this arrangement would appear to violate the very
intent of section 212(n)(1)}(A) of the Act, 5 U.S.C. § 1182(n)(1)(A), by delaying required
compensation until such time as the beneficiary is no longer protected by this provision, i.e., when he
becomes a lawful permanent resident.’

For the foregoing reasons, the record indicates that the petitioner has not discharged its obligation to
pay the beneficiary his salary as specified on the LCA without condition. See 20 C.F.R. §
655.731(c) (Satisfaction of required wage obligation). The AAO finds that the director was correct in
his determination that the record before him failed to establish that the petitioner had complied with the
terms of the approved LCA or that it would likely do so in the future, and it also finds that the
documents submitted on appeal have not remedied that failure. Accordingly, the director’s decision to
deny the petition shall not be disturbed.

The record suggests an additional issue that was not addressed in the decision of denial. The
approved LCA submitted to support the instant visa petition is valid only for employment in
Alpharetta, Georgia. On the Form I-129, however, the petitioner stated that it would employ the
beneficiary in Fargo, North Dakota. The LCA is not valid for employment in Fargo, North Dakota.

' As a final note, counsel on appeal claims that the petitioner did not immediately issue shares to the
beneficiary due to its Subchapter S Corporation status, explaining that a nonresident alien cannot be
a shareholder in such a corporation. Although counsel is technically correct, the definition for a
nonresident alien under the Internal Revenue Code (IRC) is different than that under the Act.
According to sections 7701(b)(1)(A)Xiii) and (b)(4) of the IRC, 26 U.S.C. §§ 7701(b)}(1)}(A)(in) and
{b)(4), an alien may elect to be considered a “resident alien” for tax code purposes after thirty-one
(31) days residence in the United States. As such, the explanation provided for the non-issuance of
shares to the beneficiary is without merit given that the beneficiary could have simply elected to be a
resident alien for tax purposes / Subchapter § Corporate status purposes instead of waiting until
lawful permanent resident status in the United States had been obtained.
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It therefore does not correspond to the instant visa petition and may not be used to support it. The
petition will be denied for this additional reason. See 20 C.F.R. § 655.705(b).

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
Cal. 2001), affd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir.
1989)(noting that the AAO reviews appeals on a de novo basis). '

The petition will be denied and the appeal dismissed for the above stated reasons, with each
considered as an independent and alternative basis for the decision. In visa petition proceedings, the
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291
of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. The appeal will be dismissed and
the petition denied.

ORDER: The appeal is dismissed. The petition is denied.



