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DISCUSSION: The director of the California Service Center denied the nomimmigrant visa petition and the
matter is now before the Administrative Appeals Office (AAQO) on appeal. The appeal will be dismissed. The
petition will be denied.

The petitioner is an international trading/wholesale giftware business with seven employees. It seeks to
employ the beneficiary as a Market Analyst/Project Analyst pursuant to section 101(2)(15)(H)i)(b) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101{a)(15)(H)(iXb). The director denied the petition
concluding that the petitioner failed to establish that the proffercd position is a speciaity occupation.

The record of proceeding before the AAO contains: (1) Form [-i29 and supporting documentation; (2) the
director's denial letter: and (3) Form 1-290B with the petitioner’s letter and supporting materials. The AAO
reviewed the record in its entirety before reaching its decision.

The primary issue for consideration is whether the proffered position is a specialty occupation.

Section 214(iX1) of the Act, 8 US.C. § 1184(iX1) defines the term “specialty occupation™ as one that
requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term “specialty occupation™ is further defined at 8 C.F.R. § 214.2(h)(4)(i1) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor inciuding, but not limited to, architecture.
engineering, mathematics, physical sciences, social sciences, medicine and health. education,
business specialtics, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor’s degree or higher in a specific specialty, or its cquivalent, as a
minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h¥4)(iii)(A), to qualify as a specialty occupation, the position must also meet
one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement tor entry into the particular position;

{2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a

degree;
f3) The employer normally requires a degree or its equivalent [or the position; or
4) The nature of the specific duties is so specialized and complex that knowledge

required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.
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As a threshold issue. it is noted that 8 C.FR. § 214.2(h)(4)(iii} A) must logically be read together with section
214¢)(1) of the Act, 8 US.C. § 1184(ix1), and 8 CFR. § 214 2(h)(4)ii). In other words. this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 {1988) (holding that construction of language
which takes into account the design of the statute as a whole is preferred); see also COIT Independence Joint
Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 &N Dec. 503 (BIA
1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)}(A) should logically be rcad as being
necessary but not nccessarily sufficient to meet the statutory and regulatory definition of specialty
occupation. To otherwise interpret this section as stating the necessary and sufficient conditions for meeuing
the definition of specialty occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)4)iii¥ A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 F.3d 384,
387 (5" Cir. 2000). To avoid this illogical and absurd resuit, 8 CFR. § 204.2(h)(4 )it A} must therefore be
read as stating additional requirements that a position must meet, supplementing the statutory and regulatory
definitions of specialty occupation.

Consonant with section 214(1)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)ii), U.S. Citizenship
and Immigration Services (USCIS) consistently interprets the term “degree” in the criteria at 8 CFR.
§ 214.2¢h)4)(iii){A) lo mean not just any baccalaureate or higher degree. but one in a specific specialty that is
directly related to the proffered position. Applying this standard, USCIS regularly approves H-1B petitions
for qualified aliens who are to be employed as engineers, computer scientists, certified public accountants,
college professors, and other such professions. These occupations all require a baccalaurcate degree in the
specific specialty as a minimum for entry into the occupation and fairly represent the types of professions that
Congress contemplated when it created the H-1B visa category.

The petitioner states that it is seeking the beneficiary's services as a Market Analyst/Project Analyst. In the
June 4, 2009 letter of support, the petitioner claimed that the beneficiary's duties would be as follows:

e Research market conditions in local/regional areas to determine potential sales of a product or service;
¢ Maeasure the effectiveness of marketing, advertising, and communications strategies:

e Analyze the prices, sales, and method of marketing and distribution;

e Conduct and plan market strategies;

e Forecast and track marketing and sales trends;

e Identify potential markets and product demand;

e Measure and assess customer satisfaction; and

e Maintain the management information system.

Upon review of these general dutics and the additional information that the petitioner’s letter ot supporl
provides about cach of them, the AAO finds that, to the extent that they are described in the record of
proceedings, the duties that the petitioner ascribes to the proffered position are not indicative of a specialty
occupation. Even in the aggregate, the duties as described in the record do not convey that their performance
would require a particular level of education in a specific specialty, let alone at least a bachelor’s degree, or
the equivalent, in a specific specialty, as required by the statutes and regulations governing the H-1B
program.

The petitioner stated that it requires at least a Master's degree for the proffered position, without specifying
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that the degree be in a specific field. The beneficiary has a U.S. Master of Business Administration degree.
The director denied the petition finding that the petitioner’s business is not likely to be able to support a
market research analyst. The director found, instead, that the proffered duties are closer 1o those of a
marketing manager, which the director determined is not a specialty occupation.

On appeal, the petitioner argues that the proffered position is a market research analyst. Additionally, the
petitioner submitted copies of its payroll records for May and June of 2009, the second quarter of its 2009
quarterly federal tax returns, company brochures, surveys sent to its customers. its 2008 Forms W-2,
advertisements for marketing analysts at other companics, and the Occupational Information Network O*Net
On-line Summary Report (O*Net On-line) for Market Rescarch Analysts,

Although the AAO agrees with the petitioner that the proffered position performs duties closest 1o a market
rescarch analyst, the AAQ affirms the director’s finding that the petitioner has failed to demonstrate that the
proffered position is a specialty occupation.

According to the description of market research analysts in the Department of Labor’s Occupational Quilook
Handbook (Handbook) (2010-2011 online edition), entry into positions in that occupation does not normally
require at least a bachelor’s degree, or the equivalent, in a specific specialty. While the Handbook reports that
a baccalaureate degree is the minimum educational requirement for many market and survey rescarch jobs, it
does not indicate that the degrees held by such workers must be in a specific specialty that is dircctly related
to market research, as would be required for the occupational category to be recognized as a specialty
occupation. This is evident in the range of qualifying degrees indicated in the Significant Points section that
introduces the Handbook's chapter “Market and Survey Researchers,” which states: “Market and survey
researchers can enter the occupation with a bachelor's degree. but those with a master’s or Ph.D. in marketing
or a social science should enjoy the best opportunities.”

That the Handbook does not indicate that market research analyst positions normally require at Ieast a
bachelor's degree in a specific specialty is also evident in the following discussion in the “Training, Other
Qualifications, and Advancement” section of its chapter “Market and Survey Researchers,” which does not
specify a particular major or academic concentration:

A bachelor's degree is the minimum educational requirement for many market and survey
research jobs. However, a master's degree is usually required for more technical positions.

In addition to completing courses in business, marketing, and consumer behavior, prospective
market and survey researchers should take social science courses, including economics,
psychology, and sociology. Because of the importance of quantitative skills to market and
survey researchers, courses in mathematics, statistics, sampling theory and survey design, and
computer science are extremely helpful. Market and survey researchers often earn advanced
degrees in business administration, marketing, statistics, communications. or other closcly
refated disciplines.

Becausc the Handbook indicates that entry into the market research analyst occupation does not normally
require a degree in a specific specialty, the Handbook docs not support the proffered position as being a
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specialty occupation.' Therefore, it is incumbent on the petitioner to establish that acwual performance of the
proffered position would require the theoretical and practical application of at least a hachelor’s degree level
of highly specialized knowledge in a specific specialty. As reflected in this decision’s earlier discussion of
the proposed duties as described by the petitioner, this the petitioner has failed to do.

The petitioner argues on appeal that the job description and other documentation provided as well as the
section regarding Market Research Analysts in O*Net On-line is sufficient to demonstrate that the proffered
position is a specialty occupation. On December 6, 2010, the AAO accessed the pertinent section of the O*Ner
Online Tnternet site, which addresses Market Research Analysts under the Department of Labor’s Standard
Occupational Classification code of 19-3021.00. That site is http:/fonline.onetcenter.org/link/summary/19-
3021.00. Contrary to the petitioner’s assertion, O*Ner Online does not state a requirement for a bachelor’s degree
for Market Research Analysts. Rather, it assigns Market Research Analysts a Job Zone Four rating, which groups
them among occupations of which “most,” but not all. “require a four-year bachelor's degree” Further, the
O*Net Online does not state or otherwise indicale that four-year bachelor’s degrees required by Job Zone Four
occupations must be in a specific specialty closely related to the requirements of that occupation. Therefore. the
O*Net Online information is not probative of the proffered position being a specialty occupation.

As the evidence of record does not establish that the particular position here proffered is one for which the
normal minimum ¢ntry requirement is a baccalaureate or higher degree, or the equivalent, in a specific
specialty closely related to the position's dutics, the petitioner has not satisfied the criterion at 8 C.ER. §
214 2Ch (AN ).

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 8 C.F.R. &
214.2(h}4)iiiHAX2). This prong assigns specialty occupation status to a proffered position with a
requircment for at least a bachelor's degree. in a specific specialty, that is common to the petitioner's industry
in positions that are both: (1) parallel to the proffered position; and (2) located in organizations that arc
similar to the petitioner.

In determining whether there is such a common degree requirement, factors often considered by USCIS
include: whether the Handbook reports that the industry requires a degree; whether the industry's professional
association has made a degree a minimum entry requirement; and whether letters or aftidavits from firms or
individuals in the industry attest that such firms “routinely employ and recruit only degreed individuals.”™ See
Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F.
Supp. 1095, 1102 (S.D.N.Y. 1989)).

The petitioner has not established that its proffered position is one for which the Handbook reports an
industry-wide requirement for at least a bachelor's degree in a specific specialty. None of the advertisements
submitted are for businesses that are in the same industry as the petitioner. Moreover. the requisite minimum
requirements for the positions advertised range from an MBA to a merc preference for a degree in business
administration, finance, math, statistics, advertising, marketing, or economics. Consequently, the petitioner

Accordingly, the AAQ withdraws as crroncous the director’s statement that market research analysts
comprise a specialty occupation.
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has not demonstrated that other businesses that are parallel to the petitioner require at feast a bachelor’s
degree or the equivalent in a specific specialty.

The petitioner has also not satisfied the second alternative prong of 8 C.F.R. § 214.2(h)(4h{ii) (AN 2). which
provides that “an employer may show that its particular position is so complex or unique that it can be
performed only by an individual with a degree.” The petitioner did not submit any documentation to evidence
that the proffered position requires a degree in a specific specialty. Indecd, the petitioner stated that it
requires a Masters degree that does not need to be in a specific specialty.  As such, the evidence of record
does not refute the Handbook's information to the cffect that there is a spectrum of degrees acceptable for
market research analyst positions, including degrees not in a specific specialty related to market research
analysis. Moreover, the record lacks sufficiently detailed information to distinguish the proffered position as
unigue from or more complex than market research analyst positions that can be performed by persons
without a specialty degree or its equivalent.

As the petitioner did not indicate that it previously employed anyone in the proffered position. the petitioner
has not satisfied the third criterion of 8 C.E.R. § 214.2(h)(4)(iiiXA). Moreover, cven if cstablished by the
evidence of record, which it is not, the requirement of a master’s degree in business administration s
inadequate to establish that a position qualifies as a specialty occupation. A petitioner must demonstrate thal
the proftered position requires a precise and specific course of study that relates directly and closely to the
position in question. Since there must be a close correlation between the required specialized studies and the
position, the requirement of a degree with a generalized title, such as business administration, without further
specification, does not establish the position as a specialty occupation. See Matter of Michuel Hert:
Associates, 19 1&N Dec. 558. To prove that a job requires the theoretical and practical application of a body
of specialized knowledge as required by Section 214(i)(1) of the Act, a petitioner must establish that the
position requires the attainment of a bachelor's or higher degree in a specialized ficld of swdy. USCIS
interprets the degree requirement at 8 C.F.R. § 214.2(h)(4)(iii)(A)1) to require a degrec in a specific spectalty
that is directly related to the proposed position. Although a general-purpose master's degree, such as a degree
in business administration, may be a legitimate prerequisite for a particular position, requiring such a degree.
without more, will not justify a finding that a particular position qualifies for classification as a specialty
occupation. Cf. Royal Siam Corp. v. Chertoff, 484 F.3d 189, 2007 WL 1228792 (C.A. | {Puerto Rico) 2007).

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 214.2(h)h(1iny A). which is reserved
for positions with specific duties so specialized and complex that their performance requires knowledge that
is usually associated with the attainment of a baccalaureate or higher degrec in a specific specialty. As
reflected in this decision’s discussion of them, the proposed duties have not been described with sufficient
specificity to show that they are more specialized and complex than market-research-analyst positions that are
not usually associated with a degree in a specific specialty,

Therefore, the petitioner has failed to establish that the proffered position qualifies as a specialty occupation
under any of the requirements at 8 C.F.R. § 214.2(h)(4)(il)(A).

The petition will be denicd and the appeal dismissed. In visa petition procecdings, the burden of proving
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act. 8 U.S.C. § 130].
Here, that burden has not been met.
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ORDER: The appeal is dismissed. The petition is denied.




