U.S. Department of Homeland Security

'denﬁ 3 U.S. Citizenship and Immigration Services
I fying data deleted to Office of Administrative Appeals MS 2090
prevent clearly unwarrantec Washington, DC 20529-2090
nvasion of personal privacy U.S. Citizenship
and Immigration
Services

PUBLIC COPY

by,

FILE: WAC 08 144 51876  Office: CALIFORNIA SERVICE CENTER  Date: JAN 11 2010
IN RE: Petitioner:
Beneficiary:

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned
to the office that originally decided your case. Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or you have additional information that you wish to
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to
8 C.F.R. § 103.5 for the specific requirements. All motions must be submitted to the office that originally
decided your case by filing a Form 1-290B, Notice of Appeal or Motion, with a fee of $585. Any motion
must be filed within 30 days of the decision that the motion seeks to reconsider or reopen, as required by
8 C.F.R. § 103.5(a)(1)(i).

_ | Chief, Administrative Appeals Office

WWW.uscis.gov



WAC 08 144 51876
Page 2

DISCUSSION: The service center director denied the immigrant visa petition and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.
The petition will be denied.

The petitioner is an IT consulting and software development/marketing company that seeks to
employ the beneficiary as a software engineer. The petitioner, therefore, endeavors to classify the
beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section
101()(15)(H)(i)(b) of the Immigration and  Nationality Act (the  Act),
8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition on the basis of her determination that the petitioner had failed to
establish: (1) that it had properly submitted evidence requested by the director in her June 19, 2008
request for additional evidence; and (2) that the beneficiary qualifies to perform the duties of a
specialty occupation.

The record of proceeding before the AAO contains the following: (1) the Form [-129 and
supporting documentation; (2) the director’s request for additional evidence; (3) the petitioner’s
response to the director’s request; (4) the director’s denial letter; and (5) the Form [-290B and
supporting documentation. The AAO reviewed the record in its entirety before issuing its decision.

The AAO will first address the director’s determination that the petitioner had failed to establish
that the beneficiary qualifies to perform the duties of a specialty occupation. Pursuant to
8 C.F.R. § 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, an alien
must meet one of the following criteria:

) Hold a United States baccalaureate or higher degree required by the
specialty occupation from an accredited college or university;

2 Hold a foreign degree determined to be equivalent to a United States
baccalaureate or higher degree required by the specialty occupation from
an accredited college or university;

(6)) Hold an unrestricted state license, registration or certification which
authorizes him or her to fully practice the specialty occupation and be
immediately engaged in that specialty in the state of intended
employment; or

4 Have education, specialized training, and/or progressively responsible
experience that is equivalent to completion of a United States
baccalaureate or higher degree in the specialty occupation, and have
recognition of expertise in the specialty through progressively responsible
positions directly related to the specialty.
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In her April 4, 2008 “submission summary,” counsel stated that the record contained an
evaluation of the beneficiary’s academic credentials. However, counsel’s submission lacked
such an evaluation, and the director requested an evaluation of the beneficiary’s credentials in
her June 19, 2008 request for additional evidence.

Although the petitioner responded to the director’s request on July 31, 2008, it did not submit the
requested evaluation. Rather, counsel stated in her July 30, 2008 letter that the petitioner was
unable to obtain an evaluation within the time allotted by USCIS for the petitioner to submit its
response. In her August 21, 2008 denial, the director found the beneficiary unqualified to
perform the duties of the proposed position. On appeal, counsel submits a September 2, 2008
evaluation from the Trustforte Corporation. According to the Trustforte evaluator, the
beneficiary’s foreign education is equivalent to a bachelor’s degree in engineering, with a minor
in computer science, from an accredited institution of higher education in the United States.

Although counsel claims that the petitioner was unable to provide this evaluation to the director
in the time allotted, she submits no evidence to support this assertion.' Simply going on record
without supporting documentary evidence is not sufficient for the purpose of meeting the burden
of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing
Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

If the petitioner had wanted the submitted evaluation to be considered, it should have submitted
it in response to the director’s request. Under the circumstances, the AAO need not, and will
not, consider the sufficiency of the evidence submitted on appeal. The petitioner was put on
notice of required evidence and given a reasonable opportunity to provide it for the record before
the director issued her decision. The petitioner failed to submit the requested evidence and now
submits it on appeal. However, the AAO will not consider this evidence for any purpose. See
Matter of Soriano, 19 1&N Dec. 764 (BIA 1988); Matter of Obaigbena, 19 1&N Dec. 533 (BIA
1988).

The record, therefore, does not demonstrate that the beneficiary qualifies to perform the duties of
the proposed position. The first criterion of 8 C.F.R. § 214.2(h)(4)(iii)(C) requires a
demonstration that the beneficiary earned a baccalaureate or higher degree from a United States
institution of higher education. The beneficiary did not earn a degree in the United States, so she
does not qualify under this criterion.

Nor does the beneficiary qualify under the second criterion, which requires a demonstration that
the beneficiary’s foreign degree has been determined to be equivalent to a United States
baccalaureate or higher degree required by the specialty occupation from an accredited college or

' Furthermore, the AAQO notes that Trustforte’s website undermines counsel’s assertion.
According to its website, Trustforte normally prepares within three to five business days,
although next-day service is available. The website notes further that, in many cases, same-day
service is available. See http://www.trustefortecorp.com (accessed December 2, 2009).
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university. As noted previously, the AAO will not consider the Trustforte evaluation submitted
by the petitioner on appeal.

The record does not demonstrate, nor has the petitioner contended, that the beneficiary holds an
unrestricted state license, registration or certification to perform the duties of the proposed
position, so she does not qualify under the third criterion, either.

The fourth criterion, set forth at 8 C.F.R. § 214.2(h)(4)(iii))(C)(4), requires a showing that the
beneficiary’s education, specialized training, and/or progressively responsible experience is
equivalent to the completion of a United States baccalaureate or higher degree in the specialty
occupation, and that the beneficiary also has recognition of that expertise in the specialty through
progressively responsible positions directly related to the specialty.

Pursuant to 8 C.F.R. § 214.2(h)(4)(ii1)(D), equating a beneficiary’s credentials to a United States
baccalaureate or higher degree under the fourth criterion of 8 C.F.R. § 214.2(h)(4)(iii)(C) is
determined by one or more of the following:

(1) An evaluation from an official who has authority to grant college-level
credit for training and/or experience in the specialty at an accredited
college or university which has a program for granting such credit based
on an individual’s training and/or work experience;

(2) The results of recognized college-level equivalency examinations or
special credit programs, such as the College Level Examination Program
(CLEP), or Program on Noncollegiate Sponsored Instruction (PONSI);

(3) An evaluation of education by a reliable credentials evaluation service
which specializes in evaluating foreign educational credentials;

(4) Evidence of certification or registration from a nationally-recognized
professional association or society for the specialty that is known to grant
certification or registration to persons in the occupational specialty who
have achieved a certain level of competence in the specialty;

S5) A determination by the Service that the equivalent of the degree required
by the specialty occupation has been acquired through a combination of
education, specialized training, and/or work experience in areas related to
the specialty and that the alien has achieved recognition of expertise in the
specialty occupation as a result of such training and experience.

The beneficiary does not qualify under 8 C.F.R. § 214.2(h)(4)(iii)(D)(). Again, the AAO will
not consider the sufficiency of the Trusteforte evaluation.
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No evidence has been submitted to establish, nor has counsel contended, that the beneficiary
satisfies 8 C.F.R. § 214.2(h)(4)(iii)(D)(2), which requires that the beneficiary submit the results
of recognized college-level equivalency examinations or special credit programs, such as the
College Level Examination Program (CLEP), or Program on Noncollegiate Sponsored
Instruction (PONSI).

Nor does the beneficiary satisfy 8 C.F.R. § 214.2(h)(4)(iii)(D)(3). Once again, the AAO will not
consider the sufficiency of the Trusteforte evaluation.

No evidence has been submitted to establish, nor has the petitioner contended, that the
beneficiary satisfies 8 C.F.R. § 214.2(h)(4)(iii)(D)(4), which requires that the beneficiary submit
evidence of certification or registration from a nationally-recognized professional association or
society for the specialty that is known to grant certification or registration to persons in the
occupational specialty who have achieved a certain level of competence in the specialty.

The AAQO next turns to the fifth criterion. When USCIS determines an alien’s qualifications
pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(D)(5), three years of specialized training and/or work
experience must be demonstrated for each year of college-level training the alien lacks. It must
be clearly demonstrated that the alien’s training and/or work experience included the theoretical
and practical application of specialized knowledge required by the specialty occupation; that the
alien’s experience was gained while working with peers, supervisors, or subordinates who have a
degree or its equivalent in the specialty occupation; and that the alien has recognition of
expertise in the specialty evidenced by at least one type of documentation such as:

(i) Recognition of expertise in the specialty occupation by at least two
recognized authorities in the same specialty occupation®;

(ii) Membership in a recognized foreign or United States association or
society in the specialty occupation;

(iii)  Published material by or about the alien in professional publications, trade
journals, books, or major newspapers;

(iv)  Licensure or registration to practice the specialty occupation in a foreign
country; or

* Recognized authority means a person or organization with expertise in a particular field, special
skills or knowledge in that field, and the expertise to render the type of opinion requested. A
recognized authority’s opinion must state: (1) the writer’s qualifications as an expert;
(2) the writer’s experience giving such opinions, citing specific instances where past opinions
have been accepted as authoritative and by whom; (3) how the conclusions were reached; and
(4) the basis for the conclusions supported by copies or citations of any research material used.
8 C.F.R. § 214.2(h)(4)(ii).
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(v) Achievements which a recognized authority has determined to be
significant contributions to the field of the specialty occupation.

The current record does not establish that the beneficiary’s work experience included the
theoretical and practical application of specialized knowledge required by the specialty; that it
was gained while working with peers, supervisors, or subordinates who held a bachelor’s degree
or its equivalent in the field; and that she achieved recognition of expertise in the field as
evidenced by at least one of the five types of documentation delineated in sections (i), (ii), (i),
(iv), or (v) of 8 C.F.R. § 214.2(h)(4)(iii)(D)(5).

Accordingly, the beneficiary does not qualify under any of the criteria set forth at
8 C.FR. §§ 214.2(h)(4)(iii))(D)I)2)3)(4), or (5), and therefore by extension does not qualify
under 8 C.F.R. § 214.2(h)(4)(iii}(C)(4). As such, the current record fails to establish that the
beneficiary qualifies to perform the duties of a specialty occupation.

As the record does not demonstrate that the beneficiary qualifies to perform the job duties of a
specialty occupation, the petition may not be approved, and the AAO will not address the
remaining ground of the director’s decision. The AAO affirms, but will not discuss, that finding.

Beyond the decision of the director, the AAO finds that the petition may not be approved for
another reason, as the record of proceeding does not demonstrate that the proposed position
qualifies for classification as a specialty occupation. Section 214(i)(1) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1184(i)(1), defines the term ‘“‘specialty occupation” as an
occupation that requires:

(A) theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United
States.

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following:

Specialty occupation means an occupation which requires theoretical and
practical application of a body of highly specialized knowledge in field of human
endeavor including, but not limited to, architecture, engineering, mathematics,
physical sciences, social sciences, medicine and health, education, business
specialties, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor's degree or higher in a specific specialty, or its
equivalent, as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position
must meet one of the following criteria:



WAC 08 144 51876
Page 7

) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

2 The degree requirement is common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

(€)) The employer normally requires a degree or its equivalent for the position; or

“) The nature of the specific duties is so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together
with section 214(i)(1) of the Act, 8 US.C. § 1184(i)(1), and 8 C.F.R. § 214.2(h)(4)(ii). In other
words, this regulatory language must be construed in harmony with the thrust of the related
provisions and with the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291
(1988) (holding that construction of language which takes into account the design of the statute
as a whole is preferred); see also COIT Independence Joint Venture v. Federal Sav. and Loan
Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the
criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but
not necessarily sufficient to meet the statutory and regulatory definition of specialty occupation.
To otherwise interpret this section as stating the necessary and sufficient conditions for meeting
the definition of specialty occupation would result in particular positions meeting a condition
under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v.
Meissner, 201 F.3d 384, 387 (5™ Cir. 2000). To avoid this illogical and absurd result,
8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a
position must meet, supplementing the statutory and regulatory definitions of specialty
occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), USCIS
consistently interprets the term “degree” in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean
not just any baccalaureate or higher degree, but one in a specific specialty that is directly related
to the proftered position. Applying this standard, USCIS regularly approves H-1B petitions for
qualified aliens who are to be employed as engineers, computer scientists, certified public
accountants, college professors, and other such professions. These occupations all require a
baccalaureate degree in the specific specialty as a minimum for entry into the occupation and
fairly represent the types of professions that Congress contemplated when it created the H-1B
visa category.
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The petitioner filed the petition on April 14, 2008. In its March 28, 2008 letter of support, the
petitioner stated that the beneficiary would perform the following tasks:

Maintain and update software;

Tune databases;

Gather, analyze, and interpret functional specifications and user requirements;

Design appropriate software solutions, including logical and physical database structures
and entity-relationship diagramming;

Create and maintain reports using SQL and/or Crystal Reports;

Work with the database to create stored procedures, functions, and views;

Test and troubleshoot new and existing software systems;

Integrate new software and enhancements into existing systems; and

Provide user training and system documentation as needed.

The petitioner also submitted information regarding a project entitled “CertoSQL.” Although the
petitioner made no reference to the project in its letter of support or to any role for the
beneficiary in the project, the project description stated that the specific job functions of its
systems analysts, software engineers, and business systems analysts working on the project would
consist of the following duties:

Understanding and consolidating business requirements;

Preparing high-level design;

Preparing low-level design;

Analyzing use-cases and modeling the application using UML;
Generating codes and DB scripts using PL/SQL;

Ensuring the coding standards with the help of QDK Tool;
Managing the configuration and controlling the version using VSS;
Managing data extraction to web services using the online data loader tool;
Managing change requests;

Carrying out root cause analysis of bugs;

e Environment set-up for the testing of applications; and

¢ Conducting unit testing.

The petitioner has failed to demonstrate the existence of a specialty occupation. The record lacks
a detailed description of the specific duties to be performed by the beneficiary on the
“CertoSQL” project upon which he is to work. The list of duties described in the project outline
was vague and generic, and were not specific to the beneficiary. Rather, that listing described the
duties to be performed by all systems analysts, business systems analysts, and software engineers
working on the project. As the job functions of those three occupations are not interchangeable, it is
unclear which of those functions would be performed by the beneficiary. The generic nature of the
duties described by the petitioner makes it impossible for the AAO to assess whether performance
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of the beneficiary’s duties would require at least a baccalaureate degree or the equivalent in a
specific specialty, as required for classification as a specialty occupation.

Furthermore, the summary provided by the petitioner regarding its “CertoSQL” project was also
very generic, and the AAO cannot assess, based upon the scant evidence of record regarding the
project, whether the project currently exists or whether it is a project that the petitioner hopes to
develop when it has a sufficient cadre of clients who are interested in purchasing it. For
example, the petitioner’s summary does not establish when the project began or expects to begin,
and when it is expected to end. Providing a generic job description that speculates what the
beneficiary may or may not do is insufficient. Again, simply going on record without supporting
documentary evidence is not sufficient for the purpose of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure
Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

The petitioner’s failure to establish the substantive nature of the work to be performed by the
beneficiary precludes finding a specialty occupation under any criterion at
8 C.F.R. § 214.2(h)(4)(iii)(A) because it is the substantive nature of that work that determines:
(1) the normal minimum educational requirement for the particular position, which is the focus of
criterion 1; (2) industry positions which are parallel to the proffered position and thus appropriate
for review for a common degree requirement, under the first alternate prong of criterion 2; (3) the
level of complexity or uniqueness of the proffered position, which is the focus of the second
alternate prong of criterion 2; (4) the factual justification for a petitioner’s normally requiring a
degree or its equivalent, when that is an issue under criterion 3; and (5) the degree of specialization
and complexity of the specific duties, which is the focus of criterion 4. For this additional reason,
the petition may not be approved.

Also, at a more basic level, as reflected in this decision’s discussion of the evidentiary
deficiencies, the record lacks credible evidence that when the petitioner filed the petition the
petitioner had secured work of any type for the beneficiary to perform during the requested
period of employment. USCIS regulations affirmatively require a petitioner to establish
eligibility for the benefit it is seeking at the time the petition is filed. See 8 C.F.R. 103.2(b)(1).
A visa petition may not be approved at a future date after the petitioner or beneficiary becomes
eligible under a new set of facts. Matter of Michelin Tire Corp., 17 I1&N Dec. 248 (Reg. Comm.
1978). For this reason also, the appeal will be denied.

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 557(b)
(“On appeal from or review of the initial decision, the agency has all the powers which it would
have in making the initial decision except as it may limit the issues on notice or by rule.”);
see also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The
AAOQ’s de novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS,
891 F.2d 997, 1002 n. 9 (2d Cir. 1989).

The appeal will be dismissed and the petition denied for the above stated reasons, with each
considered as an independent and alternative basis for the decision. In visa petition proceedings,
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the burden of proving eligibility for the benefit sought remains entirely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.



