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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion,
with a fee of $585. Please be aware that 8§ C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,
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Perry Rhew
Chief, Administrative Appeals Office
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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAQO) on appeal. The appeal will be rejected pursuant to 8 C.F.R.
§ 103.3(a)(2Xv)(B)(1) as untimely filed.

The petitioner is a technical management and professional staffing services company that seeks to employ the
beneficiary as a programmer analyst on a part-time basis. The petitioner endeavors to classify the beneficiary
as a nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration
and Nationality Act (the Act), 8 U.S.C. § 1101 (a)(15)H)(i)(b). The director denied the petition on the basis
that a reasonable and credible offer of employment had not been demonstrated.

An affected party has 30 days from the date of an adverse decision to file an appeal. 8 C.F.R. §
103.3(a)(2)i). If the adverse decision was served by mail, an additional three-day period is added to the
30-day period. 8 C.F.R. § 103.5a(b). The record reflects that the director sent his decision of January 7, 2009 to
the petitioner at its address of record. U.S. Citizenship and Immigration Services (USCIS) received the appeal 34
days later on Tuesday, February 10, 2009. Therefore, the appeal was untimely filed.

An appeal that is not filed within the time allowed must be rejected as improperly filed. 8 C.F.R.
§ 103.3(a)2)vXB)I). I, however, an untimely appeal meets the requirements of a motion to reopen or
reconsider, the appeal must be treated as a motion, and a decision must be made on the merits of the case.
8 C.F.R.§ 103.3(a)(2Q)(v)}(B)2).

A motion to reopen must state the new facts to be proved in the reopened proceeding and be supported by
affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to reconsider must: (1) state the
reasons for reconsideration and be supported by any pertinent precedent decisions to establish that the
decision was based on an incorrect application of law or USCIS policy; and (2) establish that the decision was
incorrect based on the evidence of record at the time of the initial decision. 8 C.F.R. § 103.5(a)(3).

On appeal, the petitioner submits a brief and supporting documentary evidence in the form of bank statements
and quarterly wage reports. All of the documentation submitted was available prior to adjudication, and some of
the documentation had been previously submitted in response to the director’s request for evidence. The
petitioner fails to submit evidence relating to, or present any statements in rebuttal to, the director’s finding that a
credible offer of employment as a programmer analyst existed at the time of the petition’s filing.

As the petitioner does not present new facts to be considered, and provides no precedent decisions to establish
that the director's denial was based on an incorrect application of law or USCIS policy, the appeal will not be

treated as a motion to reopen or reconsider and will, therefore, be rejected.

As always, the burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section
291 of the Act, 8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is rejected as untimely filed.




