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DISCUSSION: The service center director denied the visa petition that is now before the 
Administrative Appeals Office (AAO) on appeal. The matter will be remanded for further 
consideration and action. 

The petitioner is a meat packaging company. It seeks to employ the beneficiary temporarily in the 
United States as a sales representative. The director denied the petition because the numerical 
limitation on H-1B filings during the fiscal year had been reached and the petitioner was not exempt 
from the numerical limitations. 

On appeal, counsel did not seek approval of the underlying petition, but observed that, pursuant to 8 
C.F.R. tj 214.2(h)(S)(ii)(D), the petitioner's filing fee should have been returned.' 

The regulation at 8 C.F.R. tj 214.2(h)(S)(ii)(D) states, in pertinent part: 

If the total numbers available [to H-1B petitioners] in a fiscal year are used, new 
petitions and the accompanying fee shall be rejected and returned with a notice that 
numbers are unavailable for the particular nonimmigrant classification until the 
beginning of the next fiscal year. 

The numerical limitation on H-1B filings for the 2008 fiscal year was reached on April 1,2008. The 
instant petition was filed subsequently, but within the same fiscal year, on September 8,2008. In it, 
the petitioner did not claim to be exempt fi-om the numerical limitation. The pertinent regulation 
suggests that the petition should have been rejected and the petitioner's filing fee should have been 
returned with it. The AAO notes that the director did not address this issue. The matter will be 
remanded for consideration of this issue. 

ORDER: The director's decision is withdrawn. The matter is remanded for further consideration 
and action and entry of a new decision. 

' Actually, the petitioner's president mistakenly referenced 8 C.F.R. §214.2(h)(S)(ii)(E), rather than 
8 C.F.R. tj 214.2(h)(S)(ii)(D). 


