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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is now on
appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. The petition will be
denied.

The petitioner states that it is a software and IT services company. It seeks to employ the beneficiary as a
business analyst and to classify him as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition on the grounds that the petitioner does not qualify as a United States employer or
agent and that the proffered position is not a specialty occupation.

The record of proceeding before the AAO contains: (1) Form [-129 and supporting documentation; (2) the
director's request for evidence (RFE); (3) the petitioner's response to the RFE; (4) the notice of decision; and
(5) Form 1-290B, an appeal brief, and supporting materials. The AAO reviewed the record in its entirety
before issuing its decision.

In the H-1B petition, which was submitted on April 21, 2008, the petitioner listed 40 employees in the Form
[-129. The petitioner indicated that it wished to employ the beneficiary as a business analyst from October 1,
2008 through September 13, 2011 at an annual salary of $42,000.

The petitioner seeks to employ the beneficiary as a business analyst. The position description in the
petitioner’s support letter provides that the beneficiary would be responsible for creating the principal
technical document required to implement projects by interviewing clients and analyzing business processes,
supporting and de briefing team members, assigning technical duties to engineers, reviewing status reports,
researching and evaluating user requests, participating in the testing process to ensure implementation and use
of business systems, satisfying clients in the deliverables, preparing project proposals, defining forecasts, and
preparing market strategies, among other functions. The generic and vague position description as written in
the petitioner’s support letter, though lengthy, does not indicate how the proffered duties require specialized
knowledge in their performance. Additionally, the duties indicate that extensive client and project team
interaction for the implementation of IT projects is a central part of the proffered position.

The petitioner submitted documents evidencing that the beneficiary has a Master of Business Administration
degree from Metropolitan State University in St. Paul, MN as well as a Bachelor’s degree in Economics from
Concordia College in Moorhead, MN. The petitioner does not provide the minimum requirements for the
proffered position.

The submitted Labor Condition Application (LCA) was filed for a business analyst to work in Phoenix, AZ
and is valid from September 13, 2008 to September 13,2011. The LCA lists a prevailing wage of $40,248.

On May 20, 2008, the director issued an RFE stating that the evidence of record was not sufficient to
demonstrate that the present petition meets the criteria for H-1B petitions involving a specialty occupation
and requested evidence pertaining to the petitioner, including a clarification of the petitioner’s employer-
employee relationship with the beneficiary and a demonstration of specialty occupation work with the end-
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client company where the work will be performed. The director also requested a more detailed job
description and additional evidence to establish that the beneficiary is qualified to perform the duties of the
proffered position.

Counsel for the petitioner responded to the RFE, stating, “As a preliminary matter, it is important to realize
that Petitioner is both a software developer (employing entity) and an employment contractor (Petitioner
acting as agent for multiple employers). . . .” (Emphasis added.)

With the RFE response, counsel included, in pertinent part, the following documents:

e An unsigned summary of an oral agreement between the petitioner and the beneficiary, which states that,
“[t]he employee shall work out of Employer’s office located in Phoenix, AZ. Employee recognizes and
accepts that he may be required to work anywhere in the United States for extended periods of time.”
(Emphasis added.)

e An itinerary of service for the beneficiary, which states that the beneficiary will work at the petitioner’s
offices in Phoenix, AZ for the duration of the petition. Attached to the itinerary is a Schedule of Duties,
which states as follows:

Note: This schedule includes duties to be performed by the Beneficiary in
connection with a specific project that is currently scheduled at our Office location
as detailed in Part 1 or in Part 5 of Form I-129, Petition for a nonimmigrant
Worker. Be this as it may, Beneficiary may be required to perform these duties at
locations other than those currently specified on this petition in compliance with a
certified Labor Condition Application on Form ETA9035.

(Emphasis added.) The Schedule of Duties also provides a detailed list of programming skills that the
beneficiary will utilize in performing the duties of the proffered position.

In the RFE response, counsel provides a description of duties and states that the beneficiary would spend
approximately 60% of his time performing duties related to business/object modeling tools for a data
warehousing project, 20% of his time in forecasting and market research, 10% of his time reviewing reports
and preparing project proposals, and 10% of his time conducting and reporting on market research studies.
Although counsel provides a project description, no supporting documentation was submitted evidencing that
the beneficiary was assigned to the project requiring the performance of these duties at the time the petition
was submitted. Without documentary evidence to support the claim, the assertions of counsel will not satisfy
the petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of
Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of
Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).

On appeal, counsel provides a letter from DataFactz, which states that, “DataFactz is the end user for this
product and we intend to use this product for our internal development to handle change management process
for Microstrategy environment.” DataFactz’s letter, which is dated August 22, 2008, does not mention the
beneficiary by name, nor does it provide any information about where the work on this project is performed.
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Counsel also provides the following;:

e A signed Memorandum of Understanding between the petitioner and DataFactz, a company located in
Farmington Hills, MI, executed March 5, 2007, which states it will be in force for three years from the
date of execution.

e A Consulting Agreement Individual Work Order between the petitioner and DataFactz, stating that the
location of work will be at the petitioner’s Development Center in Phoenix, AZ. The document lists the
beneficiary’s name, however the document is dated June 2, 2008, subsequent to the date the petition was
filed for the beneficiary.

¢ A brochure from DataFactz, which states it is “[a] professional services company that provides consulting
and implementation expertise . . . .”

e A number of Case Studies from DataFactz, indicating that its projects are performed on behalf of third-
party clients located throughout the United States.

As the Work Order was signed and dated after the petition was filed, it is not probative for these proceedings
because the petitioner must establish eligibility at the time of filing the nonimmigrant visa petition. The AAO
notes that a visa petition may not be approved based on speculation of future eligibility or after the petitioner
or beneficiary becomes eligible under a new set of facts. See Matter of Michelin Tire Corp., 17 1&N Dec. 248
(Reg. Comm. 1978); Matter of Katigbak, 14 1&N Dec. 45, 49 (Comm. 1971).

The documentation provided by the petitioner provides conflicting information. On the one hand, counsel for
the petitioner indicates that the beneficiary will be assigned to the petitioner’s offices in Phoenix, AZ for the
three-year duration of the petition to work on one project for the petitioner’s client and will remain an
employee of the petitioner. On the other hand, counsel acknowledges that the petitioner is a contractor and
the petitioner states in the oral agreement and the Schedule of Duties that the beneficiary may be required to
work outside of the petitioner’s offices for extended periods of time. Additionally, the position description
indicates that the proffered position entails extensive client and team member interaction, however the
petitioner does not explain how playing a lead role in implementing client projects can be performed in-
house. Moreover, the documentation provided on appeal indicates that DataFactz provides consulting
services to third-party clients, in contrast to its statement that it is the end-user for the petitioner’s services. It
is incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective
evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner
submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 1&N Dec. 582, 591-
92 (BIA 1988).

The AAO will first address the issue of whether or not the petitioner qualifies as a United States employer. In
the RFE response letter and in the appeal brief, counsel for the petitioner argues that the petitioner is the
actual employer.

On appeal, counsel for the petitioner argues that the beneficiary will work at the petitioner’s offices in
Phoenix, AZ for the duration of the petition. This argument is not persuasive given the evidence provided
that directly contradicts this assertion. As mentioned above, the Schedule of Duties and Summary of Oral
Agreement specifically state that he may be assigned to work at other client sites and no objective evidence
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was submitted to indicate that the beneficiary would work on the project for DataFactz at the petitioner’s
offices. None of the contractual documents with DataFactz dated prior to the petition’s filing date or the letter
from DataFactz list the beneficiary by name or state where the work will be performed. Moreover, the
contract with DataFactz does not extend through the duration of the petition and no information is provided
about the beneficiary’s assignment once the contract with DataFactz has ended. However, even assuming that
sufficient evidence was submitted to indicate that the beneficiary would work on the project for DataFactz for
the duration of the contract, which it was not, interacting with the client and project team for the
implementation of the project is such a central part of the job description that it is difficult to imagine how the
majority of the proffered position’s duties (60% of which are allegedly focused on the data warehousing
project) could be performed in-house.

Given that the proposed project that the beneficiary would work on is for a client that is also a contractor and
the lack of evidence that the beneficiary will work at the petitioner’s offices for the duration of the petition,
the AAO concludes that the petitioner’s client(s) are likely the actual end-user entity that would generate
work for the beneficiary and whose business needs would ultimately determine what the beneficiary would
actually do on a day-to-day basis. Therefore, by not submitting any documentation evidencing the
assignment of the beneficiary to the projects for third party client(s) requiring the performance of duties in a
specialty occupation, such as signed contracts and work orders listing the beneficiary by name and dated prior
to the petition’s being filed, the petitioner precluded the director from establishing whether the petitioner has
made a bona fide offer of employment to the beneficiary or that it has sufficient control over the beneficiary
to establish an employer-employee relationship based on the evidence of record.

The information provided by the petitioner is insufficient to determine whether the beneficiary will be an
"employee” having an "employer-employee relationship” with a "United States employer." It has not been
established that the beneficiary will be "controlled" by the petitioner or that the termination of the
beneficiary's employment is the ultimate decision of the petitioner. Moreover, whether there is any work to
be performed by the beneficiary as well as the nature of that work is unclear. Therefore, the petitioner has not
established that it will be a "United States employer" having an "employer-employee relationship” with the
beneficiary as an H-1B temporary "employee." 8 C.F.R. § 214.2(h)(4)(ii). Going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Crafi of
California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

The AAO therefore affirms the director’s finding that the petitioner does not qualify as a United States H-1B
employer or agent as it failed to establish that it has sufficient work and resources for the beneficiary.

The AAO will next consider whether the proffered position is a specialty occupation. Section 214(i)(1) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(I), defines the term “specialty occupation™ as
an occupation that requires:

(A)  theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.
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The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following:

Specialty occupation means an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in field of human endeavor including,
but not limited to, architecture, engineering, mathematics, physical sciences, social sciences,
medicine and health, education, business specialties, accounting, law, theology, and the arts,
and which requires the attainment of a bachelor's degree or higher in a specific specialty, or
its equivalent, as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position must also
meet one of the following criteria:

nH A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

")) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;

3 The employer normally requires a degree or its equivalent for the position; or

€)) The nature of the specific duties is so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with section
214(1)(1) of the Act, 8 U.S.C. § 1184(i)(1), and 8 C.F.R. § 214.2(h)(4)(11)). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of language
which takes into account the design of the statute as a whole is preferred); see also COIT Independence Joint
Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA
1996). As such, the criteria stated in 8 C.F.R. §214.2(h)(4)(iii)(A) should logically be read as being
necessary but not necessarily sufficient to meet the statutory and regulatory definition of specialty
occupation. To otherwise interpret this section as stating the necessary and sufficient conditions for meeting
the definition of specialty occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 F.3d at 384,
387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(ii1}(A) must therefore be
read as stating additional requirements that a position must meet, supplementing the statutory and regulatory
definitions of specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. Citizenship and
Immigration Services (USCIS) consistently interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(ii1)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position. Applying this standard, USCIS regularly approves H-1B petitions
for qualified aliens who are to be employed as engineers, computer scientists, certified public accountants,
college professors, and other such professions. These occupations all require a baccalaureate degree in the
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specific specialty as a minimum for entry into the occupation and fairly represent the types of professions that
Congress contemplated when it created the H-1B visa category.

In addressing whether the proposed position is a specialty occupation, as discussed above, the AAO finds that
the record is devoid of documentary evidence with respect to the end-client firm, and therefore whether the
beneficiary’s services would actually be those of a business analyst.

The regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides that “[aln H-1B petition involving a specialty
occupation shall be accompanied by [dJocumentation . . . or any other required evidence sufficient to establish
. . . that the services the beneficiary is to perform are in a specialty occupation.” Moreover, the regulation at 8
C.F.R. § 214.2(h)(4)(iv)(A)(1) specifically lists contracts as one of the types of evidence that may be required
to establish that the services to be performed by the beneficiary will be in a specialty occupation.

To determine whether a particular job qualifies as a specialty occupation position, the AAO does not solely
rely on the job title or the extent to which the petitioner’s descriptions of the position and its underlying duties
correspond to occupational descriptions in the Department of Labor’s Occupational Outlook Handbook
(Handbook). Critical factors for consideration are the extent of the evidence about specific duties of the
proffered position and about the particular business matters upon which the duties are to be performed. In
this pursuit, the AAO must examine the evidence about the substantive work that the beneficiary will likely
perform for the entity or entities ultimately determining the work’s content.

As recognized by the court in Defensor v. Meissner, 201 F.3d at 387, where the work is to be performed for
entities other than the petitioner, evidence of the client companies' job requirements is critical. The court held
that the legacy Immigration and Naturalization Service had reasonably interpreted the statute and regulations
as requiring the petitioner to produce evidence that a proffered position qualifies as a specialty occupation on
the basis of the requirements imposed by the entities using the beneficiary's services. Such evidence must be
sufficiently detailed to demonstrate the type and educational level of highly specialized knowledge in a
specific discipline that is necessary to perform that particular work. As the petitioner failed to demonstrate
that the beneficiary was assigned to the project for Datafactz for the duration of the petition at the time the
petition was filed, or that Datafactz is the ultimate end-user of the product, the record of proceedings lacks
such substantive evidence from any end-user entities that may generate work for the beneficiary and whose
business needs would ultimately determine what the beneficiary would actually do on a day-to-day basis. In
short, the petitioner has failed to establish the existence of H-1B caliber work for the beneficiary.

The petitioner’s failure to establish the substantive nature of the work to be performed by the beneficiary
precludes a finding that the proffered position is a specialty occupation under any criterion at 8§ C.F.R.
§ 214.2(h)(4)(iii)(A), because it is the substantive nature of that work that determines (1) the normal minimum
educational requirement for the particular position, which is the focus of criterion 1; (2) industry positions which
are parallel to the proffered position and thus appropriate for review for a common degree requirement, under the
first alternate prong of criterion 2; (3) the level of complexity or uniqueness of the proffered position, which is the
focus of the second alternate prong of criterion 2; (4) the factual justification for a petitioner’s normally requiring
a degree or its equivalent, when that is an issue under criterion 3; and (5) the degree of specialization and
complexity of the specific duties, which is the focus of criterion 4.
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As the record does not contain sufficient evidence of the work the beneficiary would perform for the third
party client, the AAO cannot analyze whether his placement is related to the provision of a product or service
that requires the performance of the duties of a business analyst. Applying the analysis established by the
Court in Defensor, USCIS has found that the record does not contain any relevant documentation from the
end user client(s) for which the beneficiary will provide services that establishes the specific duties the
beneficiary would perform. Without this information, the AAO cannot analyze whether these duties would
require at least a baccalaureate degree or the equivalent in a specific specialty, as required for classification as
a specialty occupation.

The AAO therefore finds that the petitioner failed to establish that the proposed position qualifies for
classification as a specialty occupation.

Finally, the AAO does not need to examine the issue of the beneficiary’s qualifications because the petitioner
has not provided sufficient documentation to demonstrate that the position is a specialty occupation. In other
words, the beneficiary's credentials to perform a particular job are relevant only when the job is found to be a
specialty occupation. As discussed in this decision, it cannot be determined what the actual proffered position
is in this matter and, therefore, the issue of whether it will require a baccalaureate or higher degree, or its
equivalent, in a specific specialty also cannot be determined. Therefore, the AAO need not and will not
address the beneficiary's qualifications further. However, the AAO notes that, in any event, a degree in
business administration alone is insufficient to qualify the beneficiary to perform the services of a specialty
occupation, unless the academic courses pursued and knowledge gained is a realistic prerequisite to a
particular occupation in the field. The beneficiary's coursework must indicate that he or she obtained
knowledge of the particular occupation in which he or she will be employed. Matter of Ling, 13 I&N Dec. 35
(Reg. Comm. 1968). As discussed above, insufficient evidence was provided with respect to the work to be
performed on behalf of the third-party client to determine the focus of the beneficiary's duties and thereby
make an assessment of whether the beneficiary’s coursework indicates that he obtained knowledge of the
particular occupation in which he will be employed.

The appeal will be dismissed and the petition denied for the above stated reasons, with each considered as an
independent and alternative basis for the decision. In visa petition proceedings, the burden of proving
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.



