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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is

now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will be denied.

The petitioner is an aircraft parts exporter. To employ the beneficiary in a position designated as a
public relations specialist, the petitioner endeavors to classify him as a nonimmigrant worker in a
specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition, finding that the petitioner failed to establish that it will employ the
beneficiary in a specialty occupation position. On appeal, the petitioner asserted that the director’s
basis for denial was erroneous and contended that the petitioner satisfied all evidentiary
requirements. In support of these contentions, counsel submitted a brief.

The AAO bases its decision upon its review of the entire record of proceedings, which includes: (1)
the petitioner’s Form 1-129 and the supporting documentation filed with it; (2) the service center’s
request for additional evidence (RFE); (3) the response to the RFE; (4) the director’s denial letter;
and (5) the Form I-290B and counsel’s brief in support of the appeal.

The issue before the AAO is whether the petitioner has provided evidence sufficient to establish that it
would be employing the beneficiary in a specialty occupation position. Section 101(a)(15)(H)(1)(b) of
the Act, 8 U.S.C. § 1101(a)(15)(H)(1)(b), provides a nonimmigrant classification for aliens who are
coming temporarily to the United States to perform services in a specialty occupation.

Section 214(1)(1) of the Act, 8 U.S.C. § 1184(1)(1), defines the term “specialty occupation” as an
occupation that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

Thus, it is clear that Congress intended this visa classification only for aliens who are to be
employed in an occupation that requires the theoretical and practical application of a body of highly
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific
specialty.

Consistent with section 214(i)(1) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(ii) states that a
specialty occupation means an occupation “which (1) requires theoretical and practical application of a
body of highly specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health,
education, business specialties, accounting, law, theology, and the arts, and which (2) requires the
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attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for
entry into the occupation in the United States.”

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also
meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

“4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(ii1)(A) must logically be read together with
section 214(1)(1) of the Act, 8 U.S.C. § 1184(i)(1), and 8 C.F.R. § 214.2(h)(4)(i1). In other words, this
regulatory language must be construed in harmony with the thrust of the related provisions and with
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that
construction of language which takes into account the design of the statute as a whole is preferred);
see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561
(1989); Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R.
§ 214.2(h)(4)(11i)(A) should logically be read as being necessary but not necessarily sufficient to
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this
section as stating the necessary and sufficient conditions for meeting the definition of specialty
occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(ii1)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
F3d 384, 387 (5™ Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R.
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must
meet, supplementing the statutory and regulatory definitions of specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one
in a specific specialty that is directly related to the proffered position. Applying this standard,
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers,
computer scientists, certified public accountants, college professors, and other such professions.
These occupations all require a baccalaureate degree in the specific specialty as a minimum for entry
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into the occupation and fairly represent the types of professions that Congress contemplated when it
created the H-1B visa category.

The AAO finds that the director was correct in his determination that the record before him failed to
establish that the beneficiary would be employed in a specialty occupation position, and it also finds
that the documents submitted on appeal have not remedied that failure. Accordingly, the director’s
decision to deny the petition shall not be disturbed.

To determine whether a particular job qualifies as a specialty occupation position, the AAO does not
solely rely on the job title or the extent to which the petitioner’s descriptions of the position and its
underlying duties correspond to occupational descriptions in the Handbook. Critical factors for
consideration are the extent of the evidence about specific duties of the proffered position and about
the particular business matters upon which the duties are to be performed. In this pursuit, the AAO
must examine the evidence about the substantive work that the alien will likely perform for the entity
or entities ultimately determining the work’s content.

The petitioner provided a portion of the Department of Labor’s (DOL) Occupational Outlook
Handbook (the Handbook) that relates to public relations specialist positions and asserted that the
proffered position qualifies as such a position. The AAO recognizes the Handbook as an authoritative
source on the duties and educational requirements of a wide variety of occupations. The Handbook,
which is available in printed form, may also be accessed on the Internet, at
http://www.stats.bls.gov/oco/.

As to the education and training required for a position as a public relations specialist, the 2010 —
2011 edition of the Handbook states:

Many entry-level public relations specialists have a college degree in public relations,
journalism, marketing, or communications. Some firms seek college graduates who
have worked in electronic or print journalism. Other employers seek applicants with
demonstrated communication skills and training or experience in a field related to the
firm's business—information technology, healthcare, science, engineering, sales, or
finance, for example.

That passage makes clear that a bachelor’s degree in a specific specialty is not normally the
minimum requirement for entry into the particular position and that employers do not commonly
require such a degree. See 8 C.F.R. § 214.2(h)(4)(ii))(A)(1).

In addition, as no evidence was submitted of industry requirements for parallel positions among similar
organizations, the petitioner has failed to meet the requirements of the first alternative prong of 8 C.F.R.
§ 214.2(h)(4)(1ii}A)(2).

The petitioner is claiming to employ one person with a degree in communication. That one person in a
similar position has a specific degree, however, is generally insufficient to show a standard and normal
degree requirement for a proffered position. More importantly, however, the petitioner’s own letter,
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dated March 26, 2008, states that its own degree requirement is “preferably in a discipline which allows
the individual to communicate with [its] international clients effectively.” As such, it is clear from the
petitioner’s own stated requirements that a degree in a specific specialty is only preferred, not required.
The petitioner is unable to show that it normally requires a bachelor’s degree or its equivalent as a
prerequisite for the proffered position. See 8 C.F.R. § 214.2(h)(4)(1i1)(A)(3).

The remaining methods of showing that a proffered position is or will be in a specialty occupation are to
show that (a) the particular position is so complex or unique that it can be performed only by an
individual with a degree in a specific specialty or (b) that the nature of the specific duties is so
specialized and complex that knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree in a specific specialty. 9 C.F.R. § 214.2(h)(4)(ii1)(A)}2)
and (4). To pursue this avenue counsel provided a Professional Position Evaluation from Professor
James Gould of the Lubin Graduate School of Business of Pace University in White Plains, New York.
In explaining his conclusion that the proffered position requires a minimum of a bachelor’s degree,
Professor Gould stated,

I find that the job duties of the position are specialized in nature, requiring the ability to
apply the knowledge associated with the attainment of a bachelor’s-level degree in
Communications, English and/or Japanese Language Studies, or a closely related field
that teaches necessary skills of communications in the respective/applicable languages,
the effective use of these languages, and the capabilities and limitations of varying
written and oral formats.

Professor Gould’s assertion, more simply stated, is that the proffered position requires communications
skills in both English and Japanese, and the ability to translate and interpret from one to the other. That
assertion is insufficient to demonstrate that the proffered position requires a bachelor’s degree in a
specific specialty. It is also insufficient, absent additional corroborating evidence, to overcome the
conclusions of the Handbook with regard to the normal minimum education entry requirements for the
proffered position or the petitioner’s own stated preference for a specific degree, as opposed to a
required major/specialty. The petitioner has failed to show that the proffered position is a specialty
occupation within the meaning of section 101(a)(15)(H)(i)(b) of the Act, section 214(i)(l) of the Act,
and 8 C.F.R. §§ 214.2(h)(2) and (4)(iii)(A). The petition was correctly denied on that basis, which has
not been overcome on appeal.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.
The appeal will be dismissed and the petition denied.

ORDER: The appeal is dismissed. The petition is denied.




