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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion,
with a fee of $585. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,
Perry Rhew A

Chief, Administrative Appeals Office
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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAQO) on appeal. The director's decision will be withdrawn and
the matter remanded for entry of a new decision.

The petitioner is an automotive material consolidation and distribution center. It secks to employ the
beneficiary as a programmer analyst and to classity him as a nonimmigrant worker in a specialty occupation
pursuant to section 101(a)15)}H)(i)(b) of the Immigration and Nationality Act (the Act), 8 US.C. §
110 1) 15)(H)i)(b). The director denied the petition, concluding that the petitioner failed to establish that it
qualifies as a United States employer or agent.

The record of proceeding before the AAO contains: (1) Form [-129 and supporting documentation; (2) the
director's request for evidence (RFE); (3) the petitioner's response to the RFE; (4) the notice of decision; and
(5) Form 1-290B, counsel’s appeal brief, and supporting materials. The AAO reviewed the record in its
entirety before issuing its decision.

The AAO first turns to the director's basis for denial, in which she determined that the record is insufficient for
the petitioner to establish that it qualifies as a United States employer or agent.

On appeal, counsel argues that the petitioner will be the beneficiary’s employer and provides additional
documentation to establish that the beneficiary will work at the petitioner’s offices and that his work will be
directly supervised and otherwise controlled by the petitioner. Upon review, the AAO finds that the petitioner
has established that it will be the employer of the beneficiary for the duration of the petition, and the
director’s decision to the contrary shall be withdrawn. The petitioner is an automotive material consolidation
and distribution center with over 1500 employees that, with regard to the beneficiary in this matter, will more
likely than not directly employ the beneficiary. At all times, therefore, the petitioner is responsible for, and
controls all aspects of employment for the beneficiary. The petitioner will hire the beneficiary, will pay the
beneficiary, has the right to fire the beneficiary and will otherwise control the beneficiary’s work, as
evidenced by the fact that: (1) it will have and maintain direct control over the work; (2) the beneficiary will
use the tools and facilities of the petitioner in performing his duties; (3) the location of the work is that of the
petitioner; and {4) there exists written intent of both the petitioner and the beneficiary to enter into an
employer-employee relationship. The petitioner therefore qualifies as a United States employer with regard
to the beneficiary in this instance and the director’s finding to the contrary is withdrawn.

However, beyond the decision of the director, the AAQ finds that the petition is not approvable in that evidence is
insufficient to determine that the proffered position is more likely than not a specialty occupation.

Section 214(iX1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1), defines the term
“specialty occupation” as an occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.
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The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following:

Specialty occupation means an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in fields of human endeavor
including, but not limited to, architecture, engineering, mathematics, physical sciences,
social sciences, medicine and health, education, business specialties, accounting, law,
theology, and the arts, and which requires the attainment of a bachelor's degree or higher in a
specific specialty, or its equivalent, as a minimum for entry into the occupation in the United
States.

Pursuant to 8 C.F.R. § 214.2(h)4)(i1i)}(A), to qualify as a specialty occupation, a proposed position must also
meet one of the following criteria:

(H A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with

a degree;
3) The employer normally requires a degree or its equivalent for the position; or
(4) The nature of the specific duties is so specialized and complex that knowledge

required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)4)(ii1)(A) must logically be read together with section
2141 1) of the Act, 8 US.C. § 1184(i)1), and 8 C.FR. § 214.2(h)(4)i}). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute as a whole.
See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of language which takes
into account the design of the statute as a whole is preferred);, see also COIT Independence Joint Venture v.
Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989), Matier of W-F-, 21 I&N Dec. 503 (BIA 1996). As such,
the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily
sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this
section as stating the necessary and sufficient conditions for meeting the definition of specialty occupation would
result in particular positions meeting a condition under 8 C.F.R. § 214.2{(h)(4)(iii)(A) but not the statutory or
regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and
absurd result, 8 C.F.R. § 214.2(h)(4)(iii}(A) must therefore be read as stating additional requirements that a
position must mect, supplementing the statutory and regulatory definitions of specialty occupation.
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Consonant with section 214(i} 1) of the Act and the regulation at 8 C.F.R. § 214.2(h)}4)ii), U.S. Citizenship and
Immigration Services (USCIS) consistently interprets the term “degree” in the criteria at 8§ CF.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proftered position. Applying this standard, USCIS regularly approves H-1B petitions for
qualified aliens who are to be employed as engineers, computer scientists, certified public accountants, college
professors, and other such professions. These occupations all require a baccalaureate degree in the specific
specialty as a minimum for entry into the occupation and fairly represent the types of professions that Congress
contemplated when it created the H-1B visa category.

In the U.S. Department of Labor’s Occupational Outlook Handbook’s (Handbook) (2010-11 online edition),
the Programmer Analyst occupational category is encompassed in two sections — “Computer Software
Engineers and Computer Programmers” and “Computer Systems Analysts.”

The Handbook describes computer programmers as follows:

[Clomputer programmers write programs. After computer software engineers and
systems analysts design software programs, the programmer converts that design into a
logical series of instructions that the computer can follow (A section on computer
systems analysts appears elsewhere in the Handbook.). The programmer codes these
instructions in any of a number of programming languages, depending on the need. The
most common languages are C++ and Python.

Computer programmers also update, repair, modify, and expand existing programs.
Some, especially those working on large projects that involve many programmers, use
computer-assisted software engineering (CASE) tools to automate much of the coding
process. These tools enable a programmer to concentrate on writing the unique parts of a
programi. Programmers working on smaller projects often use “programmer
environments,” applications that increase productivity by combining compiling, code
walk-through, code generation, test data generation, and debugging functions.
Programmers also use libraries of basic code that can be modified or customized for a
specific application. This approach yields more reliable and consistent programs and
increases programmers’ productivity by eliminating some routine steps.

As software design has continued to advance, and some programming functions have
become automated, programmers have begun to assume some of the responsibilities that
were once performed only by software engineers. As a result, some computer
programmers now assist software engineers in identifying user needs and designing
certain parts of computer programs, as well as other functions. . . .

[M]any programmers require a bachelor's degree, but a 2-year degree or certificate may
be adequate for some positions. Some computer programmers hold a college degree in
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computer science, mathematics, or information systems, whereas others have taken
special courses in computer programming to supplement their degree in a field such as
accounting, finance, or another area of business. . . .

The Hundbook’s section on computer systems analysts reads, in pertinent part:

In some organizations, programmer-analysts design and update the software that runs a
computer. They also create custom applications tailored to their organization's tasks.
Because they are responsible for both programming and systems analysis, these workers
must be proficient in both areas. (A separate section on computer software engineers and
computer programmers appears elsewhere in the Handbook.) As this dual proficiency
becomes more common, analysts are increasingly working with databases, object-
ortented programming languages, client—server applications, and multimedia and Internet
technology.

[W]hen hiring computer systems analysts, employers usually prefer applicants who have
at least a bachelor's degree. For more technically complex jobs, people with graduate
degrees are preferred. For jobs in a technical or scientific environment, employers often
seek applicants who have at least a bachelor's degree in a technical field, such as
computer science, information science, applied mathematics, engineering, or the physical
sciences. For jobs in a business environment, employers often seek applicants with at
least a bachelor's degree in a business-related field such as management information
systems (MIS). Increasingly, employers are seeking individuais who have a master’s
degree in business administration (MBA) with a concentration in information systems.

Despite the preference for technical degrees, however, people who have degrees in other
areas may find employment as systems analysts if they also have technical skills. Courses
in computer science or related subjects combined with practical experience can qualify
people for some jobs in the occupation. . . .

Therefore, the Handbook's information on educational requirements in the programmer-analyst occupation
indicates that a bachelor’s or higher degree, or the equivalent, in a specific specialty is not a normal minimum
entry requirement for this occupational category. Rather, the occupation accommodates a wide spectrum of
educational credentials.

As evident above, the information in the Handbook does not indicate that programmer-analyst positions
normally require at least a bachelor’s degree in a specific specialty. While the Handbook indicates that a
bachelor’s degree level of education in a specific specialty may be preferred for particular positions, the
evidence of record on the particular position here proffered does not demonstrate requirements for the
theoretical and practical application of such a level of highly specialized computer-related knowledge.
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Therefore, based on the Handbook's overview of educational requirements for computer programmers and
systems analysts, it is apparent that a bachelor’s or higher degree in a specific specialty or its equivalent is not a
normal minimum entry requirement.

To determine whether a particular job qualifies as a specialty occupation position, the AAQO does not solely rely
on the job title or the exient to which the petitioner’s descriptions of the position and its underlying duties
correspond to occupational descriptions in the Handbook. Critical factors for consideration are the extent of the
evidence about specific duties of the proffered position and about the particular business matters upon which the
duties are to be performed. In this pursuit, the AAO must examine the evidence about the substantive work that
the beneficiary will likely perform for the entity or entities uitimately determining the work’s content.

In the support letter submitted with the petition, the proftered position was described as follows:

As a Programmer Analyst for [the petitioner], [the beneficiary] will create detail level design
for software development projects in AS400/iSeries. He will analyze program design,
develop program recruitmerits to execute the designs, build systems and code, test and debug
new or modify existing programs according to specifications and to fulfill production
requirements. [The beneficiary] will develop test scripts for system training, develop and
maintain data integration and communication between systems, maintain translator software
and assist Customer Requirement Planning phase for Information Technology systems
projects. He will also write program specifications, create system/user documentation and
instruction manuals. [n addition, he will provide production support, troubleshooting
support and end user testing, training and end to end system integration testing.

The performance and duties of the Programmer Analyst for [the petitioner] requires
professional competence normally achieved only through training received in a course of
study resulting in a Bachelor’s degree or its equivalent in Information Technology. In
addition, the position requires five years of experience. [The petitioner] relies on the
superior skilt and talent of its professionals in order to continue its success as a material
handler of Honda’s production parts.

On appeal, counsel for the petitioner writes the following:

First, a Bachelor’s degree in Information Technology or a related field is normally the
minimum requirement for the position of Programmer Analyst at [the petitioner].
Second, the degree is common to the industry. Third, all of [the petitioner’s]
Programmer Analysts hold Bachelor degrees in Information Technology or a related
field. Finally, the nature of specific duties, as described in the original petition, and in the
response to the RFE, is so specialized and complex that the knowledge required to
perform the duties is usually associated with the attainment of a Bachelor’s degree in
Information Technology or a related field. . ..
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However, counsel does not provide evidence to support any of these assertions. Without documentary evidence
to support the claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported
assertions of counsel do not constitute evidence. Matter of Gbaigbena, 19 1&N Dec. 533, 534 (BTA 1988),
Marter of Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980).

Therefore, the matter is remanded to the director in order to provide the petitioner an additional opportunity to
submit evidence supporting counsel’s assertions that the proffered position is a specialty occupation. The
director may request such additional evidence as he deems necessary in rendering his decision. 8 CF.R. §
214 2(h)9)(0).

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not fully sustained that burden.

ORDER: The director’s March 16, 2009 decision is withdrawn and the matter remanded for entry of a
new decision.



