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DISCUSSION: The acting service center director denied the nonimmigrant visa petition, and the
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed. The petition will be denied.

The petitioner is a software consulting firm. To employ the beneficiary in a position designated as a
software engineer, the petitioner endeavors to classify him as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101{a)(15)(H)(i)b).

The acting director denied the petition, finding that the petitioner failed to establish that the
petitioner will employ the beneficiary in a specialty occupation position. On appeal the petitioner
asserted that the acting director’s basis for denial was erroneous.

The AAQ bases its decision upon its review of the entire record of proceedings, which includes: (1)
the petitioner’s Form [-129 and the supporting documentation filed with it; (2) the service center’s
request for additional evidence (RFE); (3) the response to the RFE; (4) the acting director’s denial
letter; and (5) the Form 1-290B appeal.

The issue before the AAQ is whether the petitioner has provided evidence sufficient to establish that it
would employ the beneficiary in a specialty occupation position.

Section 101(a)(15)(H)(i)(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b), provides a nonimmigrant
classification for aliens who are coming temporarily to the United States to perform services in a
specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation” as an
occupation that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

Thus, it is clear that Congress intended this visa classification only for aliens who are to be
employed in an occupation that requires the theoretical and practical application of a body of highly
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific
specialty.

' On the Form 1-290 appeal, counsel indicated he would submit a brief or additional evidence within
30 days. However, the AAO received no additional evidence or argument and will render a decision
on the record as currently constituted.
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Consistent with section 214(i)(1) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(i1) states that a
specialty occupation means an occupation “which | 1] requires theoretical and practical application of a
body of highly specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health,
education, business specialties, accounting, law, theology, and the arts, and which [2] requires the
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for
entry into the occupation in the United States.”

Pursuant to 8 C.F.R. § 214.2(h)}(4)(iii)}(A), to qualify as a specialty occupation, the position must also
meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2)  The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

€)) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

As a threshold issue, it is noted that 8§ C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with
section 214(1)(1) of the Act, 8 U.S.C. § 1184(i)(1), and 8 C.F.R. § 214.2(h)(4)(i1). In other words, this
regulatory language must be construed in harmony with the thrust of the related provisions and with
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that
construction of language which takes into account the design of the statute as a whole is preferred);
see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561
(1989); Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R.
§ 214.2(h)(4)(111)(A) should logically be read as being necessary but not necessarily sufficient to
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this
section as stating the necessary and sufficient conditions for meeting the definition of specialty
occupation would result in particular positions meeting a condition under 8§ C.F.R.
§ 214.2(h)(4)(ii1)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
F.3d 384, 387 (5™ Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R.
§ 214.2(h)(4)(111)(A) must therefore be read as stating additional requirements that a position must
meet, supplementing the statutory and regulatory definitions of specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.FR. § 214.2(h)(4)(i1), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.F.R. § 214 2(h)(4)(111)(A) to mean not just any baccalaureate or higher degree, but one
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in a specific specialty that is directly related to the proffered position. Applying this standard,
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers,
computer scientists, certified public accountants, college professors, and other such professions.
These occupations all require a baccalaureate degree in the specific specialty as a minimum for entry
into the occupation and fairly represent the types of professions that Congress contemplated when it
created the H-1B visa category.

In a request for evidence dated July 30, 2008 the service center requested that the petitioner provide
evidence that the position proffered qualifies as a specialty occupation pursuant to section 214(i)(1) of
the Act and 8 C.F.R. § 214.2(h)}(4)(iii)(A). In a letter dated September 9, 2008, counsel stated that the
instant petition is an amendment of a previously approved H1-B petition, that the only change from the
previous petition is the location of the work to be performed, and that the position has, therefore,
already been found to be a specialty occupation.

The acting director correctly requested evidence to demonstrate that the proffered position qualifies as a
specialty occupation, because no such evidence was provided with the petition. In response, counsel
provided no such evidence but asked that the petition be approved based on the previous approval of
another petition by the same petitioner for the same beneficiary, ostensibly for the same position, but at
a different location. After receiving counsel’s response, because the record of proceeding contained no
evidence that the proffered position qualifies as a position in a specialty occupation, the acting director
correctly denied the petition. On appeal, rather than provide the evidence requested, counsel has
reiterated his request that the petition should be approved because the previous petition was approved.

First, failure to submit requested evidence that precludes a matenal line of inquiry shall be grounds
for denying the petition. 8 C.F.R. § 103.2(b)14). Thus, the petition will be denied due to the
petitioner and its counsel’s failure to respond to the material request for evidence.

Second, the director's decision does not indicate whether he reviewed the prior approval of the other
nomimmigrant petitton. However, the AAO is not required to approve applications or petitions where
eligibility has not been demonstrated, merely because of prior approvals that may have been erroneous.
See, e.g. Matter of Church Scientology International, 19 1&N Dec. 593, 597 (Comm. 1988). If the
previous nonimmigrant petition was approved based on the same unsupported assertions that are
contained in the current record, the approval would constitute material and gross error on the part of the
director.

It would be absurd to suggest that USCIS or any agency must treat acknowledged errors as binding
precedent. Sussex Engg. Ltd. v. Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485
U.S. 1008 (1988). A prior approval does not compel the approval of a subsequent petition or relieve the
petitioner of its burden to provide sufficient documentation to establish current eligibility for the benefit
sought. 55 Fed. Reg. 2606, 2612 (Jan. 26, 1990). A prior approval also does not preclude USCIS from
denying an extension of an original visa petition based on a reassessment of the petitioner's
qualifications. Texas A&M Univ. v. Upchurch, 99 Fed. Appx. 556, 2004 W1, 1240482 (5th Cir. 2004).
Furthermore, the AAQ's authority over the service centers is comparable to the relationship between a
court of appeals and a district court. Even if a service center director had approved nonimmigrant
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petitions on behalf of a beneficiary, the AAO would not be bound to follow the contradictory decision
of a service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), aff'd, 248
F.3d 1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001).

Regardless, the AAQO finds that the acting director was correct in his determination that the record
before him failed to establish that the beneficiary would be employed in a specialty occupation position,
and it also finds that counsel has not remedied that failure on appeal. Absent the submission of a
detailed job description, it is not possible for USCIS to determine whether the proffered position would
be in a specialty occupation. Each petition is a separate record of proceeding, with its own burden to
establish eligibility. The petitioner’s failure to provide this requested evidence, either initially or in
response to the acting director’s request for evidence, leaves USCIS with no option but to deny the
petition.

Beyond the decision of the director, it is noted that, even if the petitioner had established eligibility
for the benefit sought in this matter, the record of proceeding indicates that the beneficiary reached
his maximum period of stay in the United States sometime between March 10, 2009 and July 23,
2009. Although the petitioner claims the beneficiary has not been in the United States for a
cumulative 135 days since the first H-1B petition was approved on his behalf on March 11, 2003
(SRC 03 007 51074), the evidence presented only affirmatively indicates the beneficiary was absent
from the United States for at least two days, once in January 2007 and once in July 2007. If this
petition had been approvable, additional evidence would be required to confirm the remaining days
the petitioner claims the beneficiary was not physically present in the country. That said, the
petitioner's currently approved petition for the beneficiary (EAC 08 074 52677) is valid from April
9, 2008 until January 15, 2011, a date exceeding that permitted by section 214(g)(4) of the Act, 8
U.S.C. § 1184(g)4), and 8 C.F.R. § 214.2(h)}(13)(1i1)(A). As such, the director is hereby requested
to review the prior petition to determine whether it had been approved in error such that (a) it
requires a full revocation for failure to establish the proffered position qualifies as a specialty
occupation or (b) a partial revocation 1s mandated for the days exceeding the six years permitted by
the statute and its implementing regulations. /d.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met,
and the appeal will be dismuissed.

ORDER: The appeal is dismissed. The petition is denied.

FURTHER ORDERED: The prior petition will be reviewed to determine whether it was approved
in error such that (a) it requires a full revocation for failure to establish the proffered position
qualifies as a specialty occupation or (b) a partial revocation is mandated for the days exceeding the
six years permitted by the statute and its implementing regulations. Section 214(g)(4) of the Act, 8
U.S.C. § 1184(g)(4); 8 C.F.R. § 214.2(h)(13)(11)(A).




