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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is
now before the Administrative Appeals Office (AAQO) on appeal. The appeal will be dismissed. The
petition wilt be denied.

On the visa petition the petitioner stated that it is a consulting firm. To employ the beneficiary in a
position it designates as a programmer analyst position, the petitioner endeavors to classify him as a
nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)}(b) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(1)(b).

The appeal is filed to contest each of the three independent grounds upon which the director denied
this petition, specifically, the director’s separate determinations that the petitioner failed to establish:
(1) that the petitioner will employ the beneficiary in a specialty occupation position, (2) that the
Labor Condition Application (LCA) in this case is valid for the location where the beneficiary would
be employed, and (3) that the petitioner is qualified to file an H-1B petition, that is, as either (a) a
United States employer as that term 1s defined at 8 C.F.R. § 214.2(h)(4)(i1), or (b) a U.S. agent, in
accordance with the regulation at 8 C.F.R. § 214.2(h)(2)(G)}F);

The AAO bases its decision upon its review of the entire record of proceedings, which includes: (1)
the petitioner’s Form 1-129 and the supporting documentation filed with it; (2) the service center’s
request for additional evidence (RFE); (3) the response to the RFE; (4) the director’s denial letter;
and (5) the Form I[-290B and counsel’s brief and attached exhibits in support of the appeal.

Based upon its review of the entire record of proceedings, as supplemented by this appeal, the AAO
finds that the director was correct to deny the petition on each of the three independent grounds that
she cited in her decision.

The AAO analyzes the specialty occupation issue according to the statutory and regulatory
framework below.

Section 101(a)(15)(H)(i)}(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(i}b), provides a nonimmigrant
classification for aliens who are coming temporarily to the United States to perform services in a
specialty occupation. Section 214(i)(1) of the Act, 8 U.S.C. § 1184(1)(1), defines the term “specialty
occupation” as an occupation that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

Thus, it 1s clear that Congress intended this visa classification only for aliens who are to be
employed in an occupation that requires the theoretical and practical application of a body of highly
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific
specialty.
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To determine whether a particular job qualifies as a specialty occupation position, the AAO does not
rely on the job title or the extent to which the petitioner’s descriptions of the position and its
underlying duties correspond to occupational descriptions in the Department of Labor’s
Occupational Outlook Handbook (the Handbook). Critical factors for consideration are the extent of
the evidence about specific duties of the proffered position and about the particular business matters
upon which the duties are to be performed. In this pursuit, the AAO must examine the evidence
about the substantive work that the alien will likely perform for the entity or entities ultimately
determining the work’s content.

Consistent with section 214(i)(1) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(i1) states that a
specialty occupation means an occupation “which (1) requires theoretical and practical application of a
body of highly specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health,
education, business specialties, accounting, law, theology, and the arts, and which (2) requires the
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for
entry into the occupation in the United States.”

Pursuant to 8 C.F.R. § 214.2(h)(4)(ii1)(A), to qualify as a specialty occupation, the position must also
meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree;

€)) The employer normally requires a degree or its equivalent for the position; or

(4 The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

The regulation at 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with section 214(i)(1) of
the Act, 8 U.S.C. § 1184(1)(1), and 8 C.F.R. § 214.2(h)(4)(ii)). In other words, this regulatory language
must be construed in harmony with the thrust of the related provistons and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of
language which takes into account the design of the statute as a whole is preferred); see also COIT
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of W-
F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(1ii)(A)
should logically be read as being necessary but not necessarily sufficient to meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section as stating the
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necessary and sufficient conditions for meeting the definition of specialty occupation would result in
a particular position meeting a condition under 8 C.F.R. § 214.2(h)(4)(i1i){A) but not the statutory or
regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5" Cir. 2000) (hereinafter
referred to as Defensor). To avoid this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(1ii)}(A)
must therefore be read as stating additional requirements that a position must meet, supplementing
the statutory and regulatory definitions of specialty occupation.

Consonant with section 214(1)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h){(4)(ii1)(A) to mean not just any baccalaureate or higher degree, but one
in a specific specialty that is directly related to the proffered position.

The AAQO recognizes the Department of Labor’s Occupational Outlook Handbook (Handbook), as
an authoritative source on the duties and educational requirements of the occupations that it addresses.
The Programmer Analyst occupational category is discussed in the chapters entitled “Computer
Programmers” and “Computer Systems Analysts” in the 2010-2011 edition of the Handbook. The
Handbook’s information on educational requirements in the programmer analyst occupation
indicates that a bachelor’s or higher degree, or the equivalent, in a specific specialty is not a normal
minimum entry requirement for this occupational category. Rather, the occupation accommodates a
wide spectrum of educational credentials, as reflected in the section on Training, Other
Qualifications, and Advancements in the 2010-2011 Handbook's “Computer Systems Analysts”
chapter, which indicates that neither computer analyst positions generally nor the subset of
programmer analyst positions normally require at least a bachelor’s degree, or the equivalent, in a
specific specialty closely related to the position’s duties. That section reads:

Training requirements for computer systems analysts vary depending on the job, but
many employers prefer applicants who have a bachelor's degree. Relevant work
experience also is very important. Advancement opportunities are good for those
with the necessary skills and experience.

Education and training. When hiring computer systems analysts, employers usually
prefer applicants who have at least a bachelor's degree. For more technically
complex jobs, people with graduate degrees are preferred. For jobs in a technical or
scientific environment, employers often seek applicants who have at least a bachelor's
degree in a technical field, such as computer science, information science, applied
mathematics, engineering, or the physical sciences. For jobs in a business
environment, employers often seek applicants with at least a bachelor's degree in a
business-related field such as management information systems (MIS). Increasingly,
employers are seeking individuals who have a master's degree in business
administration (MBA) with a concentration in information systems.

Despite the preference for technical degrees, however, people who have degrees in
other areas may find employment as systems analysts if they also have technical
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skills. Courses in computer science or related subjects combined with practical
experience can qualify people for some jobs in the occupation.

Employers generally look for people with expertise relevant to the job. For example,
systems analysts who wish to work for a bank may need some expertise in finance,
and systems analysts who wish to work for a hospital may need some knowledge of
health management. Furthermore, business enterprises generally prefer individuals
with information technology, business, and accounting skills and frequently assist
employees in obtaining these skills.

Technological advances come so rapidly in the computer field that continuous study
is necessary to remain competitive. Employers, hardware and software vendors,
colleges and universities, and private training institutions offer continuing education
to help workers attain the latest skills. Additional training may come from
professional development seminars offered by professional computing societies.

Other qualifications. Employers usually look for people who have broad knowledge
and expenence related to computer systems and technologies, strong problem-solving
and analytical skills, and the ability to think logically. In addition, the ability to
concentrate and pay close attention to detail i1s important because computer systems
analysts often deal with many tasks simultaneously. Although these workers
sometimes work independently, they frequently work in teams on large projects.
Theretfore, they must have good interpersonal skills and be able to communicate
effectively with computer personnel, users, and other staff who may have no technical
background.

Advancement. With experience, systems analysts may be promoted to senior or lead
analyst. Those who possess leadership ability and good business skills also can
become computer and information systems managers or can advance into executive
positions such as chief information officer. Those with work experience and
considerable expertise in a particular subject or application may find lucrative
opportunities as independent consultants, or they may choose to start their own
computer consulting firms.

As evident above, the Handbook does not indicate that programmer analyst positions normally
require at least a bachelor’s degree in a specific specialty. The Handbook only indicates that
employers often seek or prefer at least a bachelor’s degree level of education in a technical field for
this type of position. Thus, it is incumbent on the petitioner to provide sufficient evidence to
establish not only that the beneficiary would perform the services of a programmer analyst, but that
he would do so at a level that requires the theoretical and practical application of at least a bachelor’s
degree level of knowledge in a computer-related specialty. This the petitioner has failed to do.

This record of proceeding - which is barren of any specific performance requirements prescribed by
any client entity for any specific project to which the beneficiary would be assigned - does not
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demonstrate that work to be assigned to the beneficiary would require the theoretical and practical
application of at least a bachelor’s degree level of highly specialized computer-related knowledge.

The record contains contracts with various firms indicating that the petitioner intends to provide
personnel to those firms and detailing the terms pursuant to which it will provide them. The record
contains consulting agreements indicating that various firms have agreed to purchase, from the
petitioner, the services of several of the petitioner’s workers, though none of those mention the
instant beneficiary. The record contains an employment contract between the petitioner and the
beneficiary, but it contains no indication of the client of the petitioner to whom the beneficiary
would provide services, the location the work would take place, or the duties that client would assign
to the beneficiary. The record contains no evidence that the petitioner intends to assign the
beneficiary to its own in-house projects or that it has any such projects of its own.

Evidence in the instant case shows that the petitioner does not intend to assign the beneficiary to
specific duties. Rather, it intends to provide the beneficiary to other companies to work for them,
and to charge those other companies for the beneficiary’s services.

Because the petitioner will not, itself, be assigning the beneficiary’s duties, the petitioner is obliged,
in order to demonstrate that the proffered position is a position in a specialty occupation within the
meaning of section 214(1)(1) of the Act, to provide a comprehensive description of the beneficiary’s
proposed duties from an authorized representative of that client of the petitioner who will be the end
user of the beneficiary’s services. No such evidence was provided with the visa petition; no such
evidence was provided in response to the request for evidence; and no such evidence has been
provided on appeal.

In Defensor v. Meissner, 201 F. 3d 384 (S'h Cir. 2000), the court held that the Immigration and
Naturalization Service, now USCIS, reasonably interpreted the statute and the regulations when it
required the petitioner to show that the end-users of the beneficiaries’ services require a bachelor's
degree for employees in that position. The court found that the degree requirement should not originate
with the employment agency that brought the beneficiaries to the United States for employment with
the agency’s clients.

The petitioner’s failure to establish the substantive nature of the work to be performed by the
beneficiary precludes a finding that the proffered position is a specialty occupation under any
criterion at 8 C.FR. §214.2(h)(4)(iii}(A), because it is the substantive nature of that work that
determines (1) the normal minimum educational requirement for the particular position, which is the
focus of criterion 1; (2)industry positions which are parallel to the proffered position and thus
appropriate for review for a common degree requirement, under the first alternate prong of criterion 2;
(3) the level of complexity or uniqueness of the proffered position, which is the focus of the second
alternate prong of criterion 2; (4) the factual justification for a petitioner’s normally requiring a degree
or its equivalent, when that is an issue under criterion 3; and (5) the degree of specialization and
complexity of the specific duties, which is the focus of criterion 4. Because the petitioner did not
demonstrate that it would employ the beneficiary in a specialty occupation, the petition was correctly
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denied. That basis has not been overcome on appeal, and the appeal will be dismissed and the petition
denied for that reason.

Another basis for the director’s denial of the petition was the director’s finding that the petitioner
had not demonstrated that the LCA provided to support the visa petition corresponds with that
petition. The regulation at 20 C.F.R. § 655.705(b) states, in pertinent part, that in determining
whether to approve a Form [-129 visa petition “. . . [USCIS] determines whether the petition is
supported by an LLCA which corresponds with the petition . . . . In order for an H-1B petition to be
approvable, the location shown on the supporting LCA must correspond to the location where the
beneficiary would work, as that location determines the prevailing wage threshold that sets the
minimum wage or salary that the petitioner must pay.

The LCA submitted to support the instant visa petition indicates that the beneficiary would work in
Mason, Ohio. The petitioner’s offices are, in fact, in Mason. The record, however, contains no
evidence to support the proposition that the beneficiary would work at the petitioner’s offices or for
an end-user company in Mason, and the petitioner has not, therefore, demonstrated that the LCA
provided corresponds with the instant visa petition. The petition was correctly denied on this
additional basis.

The remaining issue cited in the decision of denial is whether the petitioner demonstrated that the
petitioner 1s or will be a U.S. employer within the meaning of § C.F.R. § 214.2(h)(4)(it), which
states, in pertinent part:

United States employer means a person, firm, corporation, contractor, or other
association, or organization in the United States which:

(1 Engages a person to work within the United States;

(2) Has an employer-employee relationship with respect to
employees under this part, as indicated by the fact that it may
hire, pay, fire, supervise, or otherwise control the work of any
such employee; and

3) Has an Internal Revenue Service Tax identification number.

Although the petitioner would pay wages directly to the beneficiary, it is not the end-user of the
beneficiary’s services, and has not demonstrated that it would supervise or otherwise control the details
of his performance. It has not demonstrated, therefore, that it is the beneficiary’s prospective employer
within the meaning of 8 C.F.R. § 214.2(h)(4)(i1). Further, the AAO notes that the petitioner did not file
the instant petition as an agent within the meaning of 8 C.F.R. § 214.2(h)(2)(1)(F). Accordingly, the
petitioner has not demonstrated that it has standing to file a visa petition for the beneficiary. The
appeal will be dismissed and the petition will be denied for this additional reason.,
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In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.
The appeal will be dismissed and the petition denied.

ORDER: The appeal is dismissed. The petition is denied.




