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DISCUSSION: The director of the California Service Center denied the nonimmigrant visa petition and the
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will be denied.

The petitioner is a professional services firm with four employees. It seeks to employ the beneficiary as a
marketing specialist pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)(HXi)b). The director denied the petition concluding that the petitioner failed to
establish that the proffered position is a specialty occupation.

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the
director’s request for evidence (RFE); (3) the petitioner's response to the director's RFE; (3) the director's
denial letter; and (4) Form [-290B with the petitioner’s letter. The AAO reviewed the record in its entirety
before reaching its decision.

The primary issue in this case is whether the proffered position is a specialty occupation. Section 214(iX1) of
the Act, 8 U.S.C. § 1184(i)(1) defines the term “specialty occupation” as one that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at § C.F.R. § 214.2(h)(4)(i) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor’s degree or higher in a specific specialty, or its equivalent, as a
mimimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii}(A), to qualify as a specialty occupation, the position must also meet
one of the following criteria:

(1 A baccalaureate or higher degree or its equivalent is normaily the minimum
requirement for entry into the particular position;

{2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a

degree;
(3) The employer normally requires a degree or its equivalent for the position; or
4) The nature of the specific duties is so specialized and complex that knowledge

required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.
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As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4Xiii}A) must logically be read together with section
214(31X1) of the Act, 8 US.C. § 1184(iX1), and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of language
which takes into account the design of the statute as a whole is preferred); see also COIT Independence Joint
Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of W-I-, 21 1&N Dec. 503 (BIA
1996). As such, the criteria stated in 8§ C.F.R. § 214.2(h)(4)(iii}(A) should logically be read as being
necessary but not necessarily sufficient to meet the statutory and regulatory definition of specialty
occupation. To otherwise interpret this section as stating the necessary and sufficient conditions for meeting
the definition of specialty occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 F.3d 384,
387 (5" Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii}{A) must therefore be
read as stating additional requirements that a position must meet, supplementing the statutory and regulatory
definitions of specialty occupation.

Consonant with section 214(i)(1)} of the Act and the regulation at 8 C.F.R. § 214 2(h)(4)(ii), U.S. Citizenship
and Immigration Services (USCIS} consistently interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position. Applying this standard, USCIS regularly approves H-1B petitions
for qualified aliens who are to be employed as engineers, computer scientists, certified public accountants,
college professors, and other such professions. These occupations all require a baccalaureate degree in the
specific specialty as a minimum for entry into the occupation and fairly represent the types of professions that
Congress contemplated when it created the H-1B visa category.

The petitioner states that it is seeking the beneficiary's services as a marketing specialist. In the Form 1-129,
the petitioner described the proffered position as, “[m]arketing the services of the employer.” The petitioner
stated its minimum requirement for the position is a bachelor’s degree, but did not specify that the degree has
to be in a specific specialty. The petitioner submifted an education evaluation together with the beneficiary’s
foreign education documents, which indicate that the beneficiary has the equivalent of a bachelor of science
in business administration, with a major in marketing, from an accredited college or university in the United
States,

The director's RFE asked for documentation to support that the job offer is bona fide, including a more
detailed job description and an organizational chart. The director also asked for documentation regarding the
petitioner’s future plans and the beneficiary’s current status.

In response to the director's request, the petitioner wrote as follows:

The beneficiary shall continue to conduct market research during the entire duration of
her employment and regularly report on a weekly basis all her findings and analyses of
the market trends and specifically devise plans and strategies to implement the said plans
and strategies.

At present, the management is studying expansion of its products and services, including
the diversification of the Company’s operations and improving its advertising plans, sales
plans and product promotions. The beneficiary is assigned to handle these marketing
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prospects of the Company, which she did for more than a year now.

The petitioner also submitted an organizational chart, which indicated that in addition to the owner/general
manager and the beneficiary, the petitioner also employs someone who holds administrative, purchasing,
records, and supplies/inventory responsibilities as well as another employee who holds accounting,
bookkeeping, financial statements, and tax preparation responsibilities. The beneficiary’s responsibilities are
listed as follows: (1) marketing/sales; (2) insurance; (3) tax preparations; and (4) client follow up. The
petitioner does not break down these responsibilities, so it is not clear how much of the beneficiary’s time is
spent on marketing/sales versus her other responsibilities that are not related to marketing/sales. Additionally,
the petitioner submitted two memoranda from October 10 and December 15, 2007, prepared by the
beneficiary regarding her marketing recommendations based on her research as well as a letter from the
owner/general manager to clients implementing some of these recommendations.

The director denied the petition on February 3, 2009.

On appeal, the petitioner argues that the duties and functions of the proffered position should be the primary
consideration rather than the size of its company in the determination of whether the proffered position is a
specialty occupation. The petitioner also states:

As embodied in the instant Petition, marketing research will just be one part of the
workload of the beneficiary. To go to her other detailed office work, some of her
valuable office time shall be devoted to analytical work on marketing/sales data, vis a vis
the present caseloads and comparing them pragmatically with forecasts, trends and
income projections. A more cerebral and empirical based marketing work of a college
graduate with work experience is required in the analyses of the figures/data and
preparation of marketing reports and forecasts for the guidance of the Management. The
analyzed market data will genuinely guide the Management in arriving at intelligent and
soundly grounded business decisions to remain in operation and stay afloat. . . .

While the AAO agrees with the petitioner that there may be circumstances when a smaller company would
require someone to perform the above-listed duties on a full-time basis, the petitioner stated in response to the
RFE that sales and marketing are only one part of the beneficiary’s responsibilities. Since it is not clear from
the evidence submitted how much time the beneficiary will spend on sales/marketing duties as opposed to her
other responsibilities, the petitioner has failed to demonstrate that the beneficiary’s primary role will be one of
sales/marketing.

However, the AAQO notes that even if the petitioner had demonstrated, which it did not do, that the proffered
position is closest to that of a market research analyst as defined in the Department of Labor’s Occupational
Outlook Handbook (Handbook), 2010-2011 edition, the Handbook does not indicate that entry into positions
in that occupation normally requires at least a bachelor's degree, or the equivalent, in a specific specialty.
While the Handbook reports that a baccalaureate degree is the minimum educational requirement for many
market and survey research jobs, it does not indicate that the degrees held by such workers must be in a
specific specialty that is directly related to market research, as would be required for the occupational
category to be recognized as a specialty occupation. This is evident in the range of qualifying degrees
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indicated in the Significant Points section that introduces the Handbook's chapter “Market and Survey
Researchers,” which states: “Market and survey researchers can enter the occupation with a bachelor's degree,
but those with a master’s or Ph.D. in marketing or a social science should enjoy the best opportunities.”

That the Handbook does not indicate that market research analyst positions normally require at least a
bachelor's degree in a specific specialty is also evident in the following discussion in the “Training, Other
Qualifications, and Advancement™ section of its chapter “Market and Survey Researchers,” which does not
specify a particular major or academic concentration: ‘

A bachelor's degree is the minimum educational requirement for many market and survey
research jobs. However, a master's degree is usually required for more technical
positions,

In addition to completing courses in business, marketing, and consumer behavior,
prospective market and survey researchers should take social science courses, including
economics, psychology, and sociology. Because of the importance of quantitative skills
to market and survey researchers, courses in mathematics, statistics, sampling theory and
survey design, and computer science are extremely helpful. Market and survey
researchers often earn advanced degrees in business administration, marketing, statistics,
communications, or other closely related disciplines.

Because the Handbook indicates that entry into the market research analyst occupation does not normally
require a degree in a specific specialty, the Handbook does not support any market-research-analysis aspects
of the proffered position as qualifying it as a specialty occupation. Further, to the extent that the duties of the
proffered position are described in the record of proceeding, they do not appear to comprise any occupational
category in which the Handbook reports as a normal minimum hiring requirement a bachelor’s degree, or its
equivalent, in a specific specialty.

As the evidence of record does not establish that the particular position here proffered is one for which the
normal minimum entry requirement is a baccalaureate or higher degree, or the equivalent, in a specific
specialty closely related to the position's duties, the petitioner has not satisfied the criterion at 8 C.F.R. §
214 2(h)(A)EINAX D).

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 8 C.F.R. §
214.2(h)}{4)(iiiXAX2). This prong assigns specialty occupation status to a proffered position with a
requirement for at least a bachelor's degree, in a specific specialty, that is common to the petitioner's industry
in positions that are both: (1) parallel to the proffered position; and (2) located in organizations that are
similar to the petitioner,

In determining whether there is such a common degree requirement, factors often considered by USCIS
include: whether the Handbook reports that the industry requires a degree; whether the industry's professional
assoctation has made a degree a minimum entry requirement; and whether letters or affidavits from firms or
individuals in the industry attest that such firms “routinely employ and recruit only degreed individuals.” See
Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F.
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Supp. 1095, 1102 (S.D.N.Y. 1989)).

The petitioner has not established that its proffered position 15 one for which the Handbook reports an
industry-wide requirement for at least a bachelor's degree in a specific specialty. Likewise, the petitioner has
not provided any documentation regarding the minimum requirements for parallel positions in other firms that
are similar to the petitioner.

The petitioner has also not satisfied the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)2), which
provides that “an employer may show that its particular position is so complex or unique that it can be
performed only by an individual with a degree.” The petitioner did not submit any documentation to evidence
that the proffered position requires a degree in a specific specialty. As such, the evidence of record does not
refute the Handbook's information to the effect that there is a spectrum of degrees acceptable for market
research analyst positions, including degrees not in a specific specialty related to market research analysis.
Moreover, the record lacks sufficiently detailed information to distinguish the proffered position as unique
from or more complex than market research analyst or other marketing positions that can be performed by
persons without a specialty degree or its equivalent.

The petitioner stated that the proffered position was newly created. As the record has not established a prior
history of hiring for the proffered position only persons with at least a bachelor's degree in a specific
specialty, the petitioner has not satisfied the third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A).

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 214 2(h}@)(iii)(A), which is reserved
for positions with specific duties so specialized and complex that their performance requires knowledge that
is usually associated with the attainment of a baccalaureate or higher degree in a specific specialty. The
proposed duties have not been described with sufficient specificity to show that they are more specialized and
complex than market research analyst or other marketing positions that are not usually associated with a
degree in a specific specialty.

Therefore, the petitioner has failed to establish that the proffered position qualifies as a specialty occupation
under any of the requirements at 8 C.F.R. § 214.2(h)(4)(ii1))(A).

Finally, the AAO notes that the record indicates that the petitioner had a prior H-1B petition approved on behalf
of the beneficiary. The director's decision does not indicate whether she reviewed the prior approval of the other
nonimmigrant petition. However, the AAQO is not required to approve applications or petitions where eligibility
has not been demonstrated, merely because of prior approvals that may have been erroneous. If the previous
nonimmigrant petition was approved based on the same unsupported assertions that are contained in the current
record, the approval would constitute material error on the part of the director. The AAO is not required to
approve applications or petitions where eligibility has not been demonstrated, merely because of prior approvals
that may have been erroneous. See, e.g. Matter of Church Scientology International, 19 1&N Dec. 593, 597
{Comm. 1988). It would be absurd to suggest that USCIS or any agency must treat acknowledged errors as
binding precedent. Sussex Engg. Led, v. Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S.
1008 (1988). A prior approval does not compel the approval of a subsequent petition or relieve the petitioner of
its burden to provide sufficient documentation to establish current eligibility for the benefit sought. 55 Fed. Reg.
2606, 2612 (Jan. 26, 1990). A prior approval also does not preclude USCIS from denying an extension of an
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original visa petition based on a reassessment of the petitioner's qualifications. Texas A&M Univ. v. Upchurch,
99 Fed. Appx. 556, 2004 WL 1240482 (5th Cir. 2004). Furthermore, the AAQ's authority over the service
centers is comparable to the relationship between a court of appeals and a district court. Even if a service center
director had approved nonimmigrant petitions on behalf of a beneficiary, the AAO would not be bound to follow
the contradictory decision of a service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D.
La.), affd, 248 F.3d 1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001).

The petition will be denicd and the appeal dismissed. In visa petition proceedings, the burden of proving
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.

Here, that burden has not been met.

ORDER: ‘The appeal is dismissed. The petition is denied.




