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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is
now before the Administrative Appeals Otfice (AAO) on anpeal. The appeal will be dismissed. The
petition will be denied.

The petitioner is a corporation that provides engineering services, inspection. and nondestructive
testing on boilers and other industrial cquipment. In order to emiploy the beneficiary in a position
that it has designated as u Business/Market Research Analyst.' the petitioner endcavors to classify
the beneficiary as a temporary nonimmigrant worker in a specialty occupation pursuant to section
101¢a)(15)(H)(iXb) of the Immigration and Nationality Act (the  Act), 8 U.S.C.
§ 1101 (a) 15} HHi)b).

The director denied the petition on the basis of her determination that the proficred position is not a
specialty occupation as that term is defined by section 214(i)(1) of the Act, 8US.C. § 1 184(1)(1), and the
implementing regulations at 8 C.F.R. & 214.2(h)(4). The director expressly stated that the Handbook
clearly indicates that a market research analyst job qualifics as a specialty occupation. However, she
analyzed the proffered position as a marketing manager job, bascd upon her determinations that the
proffered position is actually that of a marketing manager. and. as such, docs not qualify as a specialty
oceupation. On appeul. counsel contends that the dircctor erred in not racognizing that the evidence of
record estabfishes that the petitioner is proflering a market research analyst position.

As will be discussed below. the AAO finds that the director was correct in denying the petition for
the petitioner’s failure to esiablish the proffered position as a specialty occupation. The AAO
reaches this conctusion on the basis of its review of the entire record of proczeding, as supplemented
by the submissions o appeal.

The AAQ analyzes this issue according to the statutory and regulatory framework below,
Section 101{a)}13)(H}i)b) of the Act. 8 U.S.C. § 1101a)(F5)(H)Yi)b). provides a nonimmigrant
classification for alicns whe are coming temporarily to the United States to perform services in a

specialty occupation.

Section 214} of the Act, 8 U.S.C. § 1184() (D). dclines the term "speciaity occupation™ as an
occupation that requires:

(A)  theoretical and practical application ol a body of highly specialized
knowledge. and

Y The petitioner’s counsel expressly asserts that the proftered position comports with the Market Research
Analyst occupation as discussed in the Department of Labor’s Occupational Ouilook Handbook (Handbook).
The AAO recognizes the Handhook as an authoritative source on the duties and educational requirements of the
wide variety of vccupations that it addresses. All of the AAOQ’s roferences are 1o the 2016-2011 edition of the
Handbook, which may be accessed at the Internet site irrp. ASewv bls. gov (O
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(B)  attainment of a bachelor’s or higher degree in the specific speciaity (or its
equivalent) as a minimum for entry into the secupation in the United States.

Thus, it is clear that Congress intended this visa classification only for aliens who are to be
employed in an occupation that requires the theoretical and practical appiication of a body of highly
specialized knowledge that is conveved by at least a baccalaurcate or higher degree in a specific
specialty.

Consistent with section 214(i)(1) of the Act. the regulation at 8§ C.F.R. § 214.2¢h)4)(ii) states that a
specialty occupation means an occupation “which | 1] requires theoretical and practical application of a
body of highly specialized knowledge in fields of human endeavor including. but not limited to,
architecturc. engincecing, mathematics, physical sciences. social sciences, medicine and health,
education, business specialtics. accounting, law. theology. and the arts, and which [2] requires the
attainment of a bachclor's degree or higher in a specitic specialty, or its equivalent. as a minimum for
entry into the occupaiion in the United States.”

Pursuant to 8 C.F.R. § 214.2(h)(4)iii)A). to qualify as a specialty occupation. the position must also
meet one of the following criteria:

(1) A baccalaureate or higher degree or its cgaivalent is normaily the minimum
requircment for entry into the patticular posit.on:

(2) The degree requirement is common to (he industry in parallel positions among
similar organizaiions or, in the alternative. an cmployer may show that its
particular position is so complex or urique that it can be pertormed only by an
indivicual with a degree:

(3) The employer normally requires a degree or its equivalent for the position; or

(+) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the atiainment of a
baccalaureale or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.20hi4 A ) must logically be read together with
section 214(1)(1) of the Ace. § 1L8.C. § 1184)(1). and 8 C1R. § 2142(kW4)(i0).  In other words, this
regulatory language 1must be construed in harmony with the thrust of the related provisions and with
the statute as a whole. Sce K Mart Corp. v. Cartier Inc., 486 1).S. 281, 291 (1988} (holding that
construction of language which takes into account the design of the statute as o whole is preferred);
see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S, 561
(1989); Marrer of W-F-, 21 1&N Deu. 503 (BIA 1096). As such, the criteria stated in 8 C.F.R.
§ 214.2(h)(4)(iii)A) should logically be read as being nccessaiy but not necessarily sufficient to
meet the statutory and regulatory deiinition of specialty occupation. To otherwise interpret this




Page 4

section as stating the necessary and suificient conditions for meeting the definition of specialty
occupation would result in particular  positions meeting a  condition  under 8 C.F.R.
§ 214.2(h)-Hin{AY but not the statwory or regulatory dulinition. See Defensor v. Meissner, 201
F3d 384. 387 (57 Cir. 2000). To avoid this idogicai and absurd result, 8 CFR.
§ 214 2(h}4)(1i1)(A) must therefore be read as swating additionai requirements that a position must
meet, supplementing the statutory and regalatory delinitions of specialty occupation.

Consonant with section 214(iv1) ol the Act and the regulation at 8§ CV.R, § Z14.2(h)4)i), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.I.R. & 214.2(h)HGINA) te mean not just any baccalaureate or higher degree, but one
in a specific specialin that is direetly relatzd to the proftere T positon.

On appeal. counsel describes the dutics of the proffored position ws follows:

i) Devise ard desigr resemrch strategics. utilizing marketing/market research
theories. tor the analysis of market data with the pouis of determining present
enprofitable practices and predicting potentially highoer profit-vielding markets
for our industry.

ii)  Research conditions in locel. regional and naticnal mharkets. demogeaphics, and
seetors, 1o determitne the potentdal sales of ou serviees, and. in which areas
services can be expanded. that are related to this industry. ¢.g. rmechanical
cluctrica engineering consuiting services. | Peiitioner is planning to expand
into the South in such states as North/Sou i Carolina and Tennessee. .. ]

i) Rescarch fin| whica markets to most efficiently purchase egquipment or goods,
when needed.

iv)  Lxamine. anabvzc, and wilize statistical data based on financial models to
forecast future market and marketing trends in the industrial cquipment
consultation services seetor,

vy Compile and identify customer demands based upon the interpretation of
statisiical evidence gathered through surveys and mark ¢t research.

vi)  Analyze information and defermine entry (requites decision-inaxing) into
potential service or product markets, or exit frein existing unprofitable
SCIVICCS.

vil)  Gacher inlormatior on the icchniques used by [the] competition (horizontal or
veriical, may be potentiai areas of competition) to provide the basis for
management decisions regurding, discount on fexisting or potential) services
provided.




Page 5

viii)  Create more competitive pricing strategies sor our services (mi light of
anticipated market information. our budget. cur sales, ¢te.).

ix)  Advise on and create promotional featurces.

X)  Assistus in implementing the most prefitable business practices for our range
ol services, e.g , improvement ot our e-commerce services.

At the outset. the AAO withdraws the director’s firding that the proffered position is a marketing
manager job. On the basis of its review of the cvidence of record regarding the proposed duties and
the business context in which they would be pertormed. axd in hight of the information provided by
the Handbook on the Market Researcli Analvsts »ecupation. the AAQ {inds that, as the petitioner
claims, the object of the petition is to employ the beneficiary in 1 market research analyst position.
The AAO will evaluate the record of proceeding accordingiy.

However, the AAO also disagrees with, and thus withdraws. the director’s statement that the
Handbook indicates that any bona fide market-rescarch-analyst position categorically qualifies as a
specialty occupation.  The following excerpt (rom the “Training, Other Qualifications, and
Advancement™ section of the 2010-2011 Handhook's chapter “Market and Survey Researchers”
indicates that a major or concentration in a specific specially is not a normal aspect of the
baccalaureate threshoid for enfry nto the market rescarch caalyst deeupation:

Education and training. A Dbachelor's degrev is :he minimum  cducational
requirement for many market and survey rescarcn jobs. [owever, a master’s degree
is usually required tor more technical positions.

In addition to completing courses in business. inarheting, and consumer behavior.,
prospective market and survey researchers should tuhe social science courses,
including coonones, psychology and sociologv.  Because of the tmportance of
quartitative skills 1o market and survey rescarchers. courses in mathematics,
statistics. sampling theory and suwivey design. and coripuier scicnce are extremely
helpful.  Market and survey rescarchers otten carn advanced degrees in business
adniinistration.  markctling, statistics.  conununications. or other closely  related
disciplincs.

While in college. aspiring market and sunvey researchers should gain experience
gathering and analvzing data. conducting interviews or surveys, and wrniting reports
on their findings. This experience can prove invaluable tyward obtaining a tull-ime
position in ihe fieho. because much of the work may center on these dutics. Some
schoois help graduate students find  tnternships or part-tine  emmplovment  in
government agencics. consulling tirms. 1inancial inslitutions, or markcting research
firms prior to graduation.
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The excerpt indicates that a bachelor’s degree is a normal minimum entry requirement for the market
and survey rescarchers oceupation, but not that the degree 1nust be in a specific specialty.

The AAQ also notes that, while the 2010-2011 Huidbook s ~Ieb prospects” subsection states that
“the best” market-aid-survev-researcher opportunities for bachelor’s degree holders are for those
“with good quantitative skills, including a strong hackground in mathematics. statistics, survey
design, and computer scicnce,” it does not specify any particalar academic majors or types of
bachelor's degrees s requirements for eniry into the occupation. Consequently. it is incumbent on
the petitioner to establish that its pasticular position is one for which the normal minimum entry
requirement is a baccalaureate or higher degree. or the cguiveleat, in a speeific specialty closely
related 1o the position’s dutics. However, the petitioner’s accepience ot this particular beneficiary’s
educational credentials as adequate sor the proffered position affirmatively cstablishes that the
position cannot be ciassified as an H-1B specialty occupation hecause Section 214(0(H(B) of the
Act, 8 U.S.C. § T184(¥D(B) limits the classificaiion o positons that require “attainment of a
bachelor's or higher degree in the specific specialiy (or its equivalent as a minimum for entry into
the occupation in tie United States.”

The recoré’s documentar, ¢vidence with regard to tue beveficiary’s educational credentials
establishes no more than that she possesses a foreign degree that is equivaient to a United States
bachelor’s degree in business adminisiration without a specific major or concentration.  Counsel
asserts that the beneticiary’s courses in Marketing. Feenomics. and Statisties adequately equip her to
perform as the petitioner’s market rescarch analyst. Howcver. the beneliciary s academic transcript
reveals only the following courses in these arcas:  Introcuction w Economic Analysis (ECO 22);
Principles of Marketing (MK'T 21); Business Statistics (MATH 27} “Prin of Econ & Agr'n Reform”
(ECO 11): and “Quantitative Tech. in Business (MATH 31 3.2

When a ranze of degrees. e.g., the fiberal arts. or a acgree of genervlized title without further
specification, e.g.. business administration, can perlorm  job. the position daves not qualify as a
specialty occupation. See Marter of Michuel Hert: Associvies. 19 1&N Dee. 556 (Comm. 1988). To
prove that a job requires the theoreticad and practical application ol a body of specialized knowledge
as required by Section 214(i3(1) of the Act, a petitioner mast establish ibat the position requires the
attainment of a bachelor's or higher dearee in a specialized fiend of study. Again. USCIS interprets
the degree requirement at 8 C.F.R. § 214.2(I0()(HNA) to require a degree /n a specific specialty
that is dircctly refated to the propesed position. USCIS has consistently siated that, although a

2 As there is no documentary cvidence of the content of the transeripd’s courses OJT 11 and OIT 12, they
merit no probative weight. and the AAO discounts as uncerrobeiiied the petitionsr’s assertion, in its
September 16. 2008 ielter of suppurt, that both of these courses “invoved coaideraible market research and
analysis and murketine, work ™ Geing on record wthout suppsting documantiry evidencee is not sufficient
for purposes of meetitiy the busden of proof ia these proceedinus, & ooy of Sofficl. 22 TN Dec. 158, 165
(Comm. 1993) (ziting atier of Treasure Craft of Califoraia, 14 1&N Do 196 (Reg. Comun, 1972)).
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general-purposce bachelor's degree, such as a degree in business administration. may be a legitimate
prerequisite for a particular position. requiring such a dezree. without more. will not justify a finding
that a particular position qualities for classification as a specialty oceupation. See Royal Siam Corp.
v. Chertoff, 484 F.3d 139. 147 (1™ Cir. 2007).  Tor this reason alone. 1he appeal must be dismissed
and the petition denied.

Although the above finding is dispositive of the appeal, the AAO also finds a separate and
independent basis for dismissing the appeal. Aside from the issue of the academic credentials that
the petitioner finds aceeptable for the proffered position, the evidence of record about the position
itself is insufficient to establish that the proffered positicn is @ specialty occupation as that term is
defined by section 214(1)(H of the Act. 8 U.S.C. § 1184(:)(1). and the implementing regulations at
8 C.F.R. § 214.2(h)().

As framed by the two-part “specialty occupation™ deiinidion a: section 214(i)(1) of the Act, the
decisive issue is whether the evidence of tecord regarding the pariicular position that is the subject of
the petition establishes that the position actually requires the theoretical and practical application of a
body of highly specialized knowledge in a specific specialty, and the attainment of a baccalaureate
or higher degree in that specialty. The AAO bases its determinations on the specialty occupation
issue on the cumulative weight of the evidence in the record of proceeding regarding both the
(1) particular theoretical and practical applications of highly specialized knowledge that the
beneficiary would apply in the context of the petitioner’s operations end (2) the nature and level of
education required to employ those applications.

In this particular record of procceding. the AAO notes that the generic statemetts about the protfered
position and its duties arc sufficient 1o align the position with the broad occupational category of
market rescarch analysts as discussed in the Hundbook's “Marke! and Survey Rescarchers™ chapter,
However, these generalized slatemants are not sufficieatly specific to disunguish the proffered
position as a unique., compiex. or specialived market research ananyst position that requires at least a
bachelor’s degree or its equivalent in @ specific specialty as a minimum for entry into the occupation
in the United States.

As the Handhook indicates that entry into the market-research-analyst oceupation may occur with a
degree with coursework in listed subjects but without a specitic course of study culminating in a
specific degrce in the ficld. market rescarch analyst positions do not categorically qualify under the
first criterion of 8 C.F.R. § 214 2(h)h(iii)A). Theretore. o satisfy this criterion, the petitioner
must submit sulficient evidence to document not only that he proffered position ts a marketing
research analyst position (which has heen accomplished). but alse that for this “particular position” a
baccalaurcate or higher degree or its equivalent is normally the mmimum requircment for entry.  This
the petitioner failed to do.

The petitioner describes the duties of the proffered position exclusively in generalized statements of
broad generic 1unctions (such as “Devise and design rescarch sirategies. utilizng marketing/market
research theories:™ “Research conditions in local, regional and owtional markets, demographics, and
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sectors;” and ~“Examine. analyze. and ulitize statistical data bused on financial models to forecast
future market and marketing trends in the industrial equipment consultation services sector.” These
descriptions do not convey the substantive nature of whatever applications of specialized knowledge
the beneticiary would employ. and they do not provide an adecuate evidentiary basis for the AAO to
conclude that whatever specialized knowledge may ke required is acquired only by obtaining at least
a bachelor’s degree. or the equivalent. in a speeific specialty.

As the record of proceeding contains no documentary evidence that the proffered position is one that
normally requires at least a bachelor's degree. or the equivalent. in a specific specialty, the petitioner
has not satisticd the criterion at 8 C.F.R.§ 214.2(h4){n AN .

Next, the petitioner has pot satislied the first ¢f the two alternative prengs of 8 C.F.R.
§ 214.2(h) (i AK2).

The first alternative prong assigns specialty occupation statvs to a proltered position with a
requirement for at least a bachelor’s degree, in a specilic specialty . that is common to the petitioner’s
industry in positions that are both (1) parallel to the proftered position and (2) located in
organizations that are simiiar to the petuitioner.

In determining whether there is such a common degree requirement. factors often considered by USCIS
include: whether the Handbook reports that the industry requires a degree; whether the industry’s
professional association has made a degree a minimum entry requirement: and whether letters or
affidavits from firms or individuals in the industry atiesi that such firms "routinciy employ and recruit
only degrecd individuals." See Shanii, tnc. v, Reno, 36 I-’. wipp. 2d 1151, 1165 (D.Minn. 1999)
(quoting Hird’Biaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.13N.Y. 1989)).

As already discussed. the petitioner has not established that its prolfered position 1s one for which the
Handbook reports an industry-wide recuirement tor a bachelor’s degree in a specific specialty.  Also,
there are no submissions from professional associations. individuals, or firms in the petitioner’s
industry.

The other finns advertisements submitied into the record have no probative value beyond
corroborating the Handbook's observation. alrcady noted in this decisien, that employers of market
research analvsts accepl a wide variety of bachelor’s degrees

In short, the record of proceedings does not provide a basis for approving the petition under the first
alternative prong of § C.F.RC ¢ 214 2(hi4 yiin{AX2)

The petitioner has not satisfied the second aliernative prong o 8 CFIL § 214.2(h))(111KAN2),
which provides that “an emplover may show that its particular pesition i+ so complex or unique that
it can be performed only by an individual with & degree™ in a specific speeialty or its equivalent. As
evident in the carlier discussion about the gencralized descriptions of the protered position and its
duties. the record lacks sufficiently detailed information to distinguish the protiered position as
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unique {rom or more complex than market rescarch analyst positicns that can be performed by
persons without a specialty gegree or ity equivalent.

As the record has not documented a prior history o hirirg for the proffered position only persons
with at least a bachelor’s degree in a specific specialty or its equivalent, the petitioner has not
satisfied the third criterion of 8 C.F.R. § 214.2(h)(4 i) A). Nevertheless and as discussed above, the
petitioner’s own stated requireinents for the position are dispositive of a f{inding that a minimum of a
bachelor’s degree or its equivaient in a specific specialty is a normal requirement of the petitioner for
entry into the proftered position.

Finally. the petitionar has not satistied the fourth criericn of & O R 214.2¢H D) A), which is
reserved for positions with speeific duties so specialized and complex that their performance
requires knowledge that is usually associated with the atiainment ot a baccalaurcate or higher degree
in a specitic specialty. As reflected in the carlier discussion oy the limited information about the
proffered duties. the proposed duties have not been described with sufficient specificity to show that
they are more specialized and complex than market research analyst positions that are not usually
associated with a degree in u specific specialty.  Further, the petitioner has not presented any
documentary evidence that the specific dutics of the prolfered  position have the requisite
specialization and complex-ty 1o satisfy this criterion.

For the reascrs discussed above. the appeal will aiso be dismissed because she evrdence of record about
the proffered position fails to establish that it quaities us a specichy oceupation nnder any criterion of
8 C.F.R. § 214.2(h){4)(ii)(A).

The petition will be denied and the appeal dismissed for the above stated reasons, with each
considered as an independent and alternative basis for the decision. In visa petition proceedings, the
burden of proving eligibility for the bunetit sought remains entircly with the petitioner. Section 291
of the Act, ¥ LJ.S.C. & 1361, Here. thai busden has not been met.

ORDER: The appeal is dismissed. [he petition is denicd.




