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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. Al of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The
specific requirements for filing such a request can be found at 8§ C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion,
with a fee of $585. Please be aware that 8 C.F.R. § 103.5(a)(1){i) requires that any motion must be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.
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DISCUSSION: The nonimmigrant visa petition was denied by the service center director and the matter is
now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be summarily dismissed.

The petitioner describes itself as a wholesaler and retailer of food and fish products that seeks to employ the
beneficiary as a food service manager. The petitioner, therefore, endeavors to classify the beneficiary as a
nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and
Nationality Act {the Act), 8 U.S.C. § 1101(a)(15)(H)Xi)(b).

The director denied the petition because the petitioner failed to establish that the proffered position is a
specialty occupation.

On February 26, 2010, counsel for the petitioner submitted a Form [-290B (Notice of Appeal) without a brief.,
The only evidence provided by counsel is a copy of a Form 1-797 H-1B approval notice for a petition filed by

the ietitioner on behalf of another employee and a copy of Interoffice Memorandum HQOPRD 72/11.3 from

Associate Director for Operations, USCIS (April 23, 2004).

An officer to whom an appeal is taken shall summarily dismiss any appeal when the party concerned fails to
identify specifically any erroneous conclusion of law or statement of fact for the appeal. 8 C.F.R.

§ 103.3(a)(H)(v).

The only information about the basis of the appeal is the statement, at section 3 of the Form [-290B, which reads,
verbatim:

The I cic not review in totality the evidence presented, including size

and complexity of the job functions. Prior hiring record for position titled Operations Foods
Manager. Your agency has approved other applicants for the same job title and position.

Please review the appeal in light of HQOPRD 72/] 1.3,- Memorandum,
April 23, 2004.

Counsel fails to specify how the director made any erroneous conclusion of law or statement of fact in denying
the petition.1 Simply stating that the director erred in determining that the proffered position is not a specialty

' Counsel states in the Form 1-290B that USCIS approved one petition that had been previously filed on
behalf of another employee holding the position title of Operations Foods Manager. Not only is this job title
different from the one proffered in this petition, but also counsel provides no evidence that the other employee
is actually employed as an operations foods manager performing the same duties as those proffered here. The
director's decision does not indicate whether he reviewed the prior approval of the other ronimmigrant
petition.  If the previous nonimmigrant petition was approved based on the same unsupported and
contradictory assertions that are contained in the current record, the approval would constitute material and
gross error on the part of the director. The AAO is not required to approve applications or petitions where
eligibility has not been demonstrated, merely because of prior approvals that may have been erroneous. See,
e.g. Matter of Church Scientology International, 19 1&N Dec. 593, 597 (Comm. 1988). It would be absurd to
suggest that USCIS or any agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v.
Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1983).
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occupation without specifically identifying how the director erred in reaching this conclusion is an insufficient
basis for an appeal. As the petitioner does not present sufficient evidence on appeal that overcomes the well-
founded decision of the director, the appeal will be summarily dismissed in accordance with 8§ C.F.R.

§ 103.3@)(1)(v).

The burden of proof in this proceeding rests solely with the petitioner. Section 291 of the Act, 8 US.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is summarily dismissed.

Furthermore, the AAQ's authority over the service centers is comparable to the relationship between a court
of appeals and a district court. Even if a service center director had approved the nonimmigrant petitions on
behalf of another employee performing similar duties to those proffered here, the AAQ would not be bound to
follow the contradictory decision of a service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL
282785 (E.D. La.), affd, 248 ¥.3d 1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001).




