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ON BEHALF OF PETITIONER: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. $ 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form 1-2908. Notice of Appeal or Motion. 
with a fee of $630. Please be aware that 8 C.F.R. $ 103.5(a)(l)(i) requires that any motion must be filed 
within 30 days ofthe decision that the niotion seeks to reconsider or reopen. 

Thank you, 
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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is now on 

appeal before the Administrative Appeals Office (AAO). l 'he appeal wi l l  be dismissed. The petition wil l  be 

denied. 

The petitioner i s  a software development services company. I t  seeks to employ the beneficiary as a systems 

analyst and to classify him as a nonimmigrant worker i n  a specialty occupation pursuant to section 
I 0  l(a)( I 5)(H)(i)(b) o f  the Immigration and Nationality Act (the Act). 8 U.S.C. 5 I I 0  I (a)( I5)(H)(i)(b). 

The director denied the petition, finding that the petitioner failed to establish that: ( I )  i t  was a qualifying 
United States employer or agent; and (2) the proposed position qualifies for classification as a specialty 

occupation. On appeal, counsel for the petitioner submits a brief and additional evidence. 

The record o f  proceeding before the AAO contains: ( I )  Form 1-129 and supporting documentation; (2) the 
director's request for evidence (RFE); (3) the petitioner's response to the RFE; (4) the notice o f  decision; and 
(5) Form 1-290B and supporting materials. The A A O  reviewed the record in its entirety before issuing i t s  

decision. 

In the letter o f  support dated November 21, 2008, the petitioner claimed that i t  is  a software development and 
technology services company that provided technical services. products, and business solutions to various 

clients throughout the United States. I t  further claims to provide business solutions to - 
co~npanies and government agencies and claimed to have its headquarters i n s  well as a branch office 
i n  Regarding the beneticiary, the petitioner indicated that it wished to ernploy the bencficiay as a 
systems analyst, and provided a basic overview o f  the duties o f  the proffered position. The petitioner stated 
that the beneficiary may provide onsite professional services to the petitioner's clients in both- - 
The director found the initial evidence illsufficient to establish eligibility, and thus issued an KFE on January 
30, 2009. The director requested additional details regarding the ultimate employment o f  the beneficiary, 
such as the supervisor o f  the beneficiary at each worksite along with clarification regarding whether his 
supervisor would be the vendor or end client. Additional details regarding his duties at each potential work 
location were also requested. 

In response, the petitioner, through counsel, addressed the director's queries. In addition to providing 
extensive legal arguments as the basis for eligibility in this matter, counsel submitted an e~nploylnent 
agreement between the petitioner and the beneficiary signed on December 2, 2008, as well as numerous 
subcontractor agreements between the petitioner and various clients. Counsel also submitted tax 
docurnentation, including copies o f  the petitioner's federal returns, W-2 forms, and payroll records. 

The director denied the petition, finding that the evidence submitted by the petitioner did not establish 
eligibility in this matter. Specifically, the director found that absent specific agreements pertaining to the end 

users o f  the beneficiary's scwices, the petitioner had failed to establish that it was a qualifying employer or 
agent as contemplated by the regulations. The director also concluded that absent additional evidence 
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regarding the nature o f  the beneficiary's work, it could not be determined whether the proffered position was 
a specialty occupation. 

The first issue before the AAO is whether the petitioner has established that i t  meets the regulatory detinition 
o f  an intending United States employer. Section lOl(a)(lS)(H)(i)(b) o f  the Act; 8 C.F.R. 5; 214.2(h)(4)(ii). 

Specifically, the AAO must determine whether the petitioner has established that i t  wi l l  have "an 
employer-employee relationship with respect to employees under this part, as indicated by the fact that it may 
hire. pay, fire, supervise, or otherwise control the work o f  any such employee." X C.F.R. $ 2 14,2(h)(4)(ii)(2). 

Section IOI(a)(I 5)(tl)(i)(b) o f  the Act, defines an H - I B  nonimmigrant as an alien: 

(i) who i s  coming temporarily to the United States to perform services . . . in a specialty 

occupation described in section I184(i)(l) . . ., who lneets the requirements o f  the occupation 
specified in section 1184(i)(2) . . .. and with respect to whom the Secretary o f  Labor 
determines . . . that the intending employer has filed with the Secretary an application under 

1182(n)(l). 

"United States employer" is defined in the Code o f  Federal Regulations at 8 C.F.R. $ 214.2(h)(4)(ii) as 

follows: 

Unired S/ates employer means a person, firm, corporation, contractor, or other association, or 

organization in the United States which: 

(1) Engages a person to work within the United States; 

(2) Has an employer-employee relationship with respect to employees under this 
part, as indicated by the fact that it may hire, pay, tire, supervise, or 
otherwise control the work o f  any such employee; and 

(3) Has an Internal Revenue Service Tax identification number 

The record i s  not persuasive in establishing that the petitioner or any o f  its clients w i l l  have an etnploycr- 
employee relationship with the beneficiary. 

Although "United States employer" i s  defined in the regulations, it i s  noted that "employee," "employed," 
"employment," and "employer-employee relationship" are not defined for purposes o f  the H - I  B visa classification 
even though these tenns are used repeatedly in both the Act and the regulations, including within the definition o f  
"United States employer" at 8 C.F.R. 5; 214.2(h)(4)(ii). Section 10l(a)(l5)(H)(i)(b) o f  the Act indicates that all 
alien coming to the United States to perform services in a specialty occupation wi l l  have an "intending 

employer" who wi l l  file a labor condition application with the Secretary o f  Labor pursuant to section 

212(n)(l) o f  the Act, 8 U.S.C. 5 1182(11)(1). The intending employer i s  described as offering full-time or 
part-time "employment" to the H-1 B "employee." Sections 212(n)(I)(A)(i) and 212(n)(2)(C)(vii) o f  the Act. 8 

U.S.C. $5; I IXZ(n)(l)(A)(i) and 1 182(n)(2)(C)(vii). Further, the regulations indicate that "United Statcs 

e~nployers" must file Form 1-129 in order to classify aliens as H - I B  temporary "e~nployees." 8 C.F.R. $ 5  
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214.2(h)(l) and 2 14.2(h)(2)(i)(A). Finally, the definition o f  "United States employer" indicates in its second 
prong that the petitioner must have an "employer-employee relationship" with tlie "employees under this 
part," i.e., the H - I B  beneficiary, and that this relationship be evidenced by the employer's ability to "hire, pay, 
fire, supervise, or otherwise control the work o f  any such employee." 8 C.F.R. 5 214.2(h)(4)(ii) (defining the 

term "United States employer"). Accordingly, neither the legacy Immigration and Naturalization Service (INS) 
nor U.S. Citizenship and Immigration Services (USCIS) has detined the terms "employee," "employed." 
"employment," or "employer-employee relationship" by regulatio~i for purposes o f  the H- I  B visa classification. 

even though the law describes H - I B  bcncficiaries as being "employees" who must have an "e~nployer- 
employee relationship" with a "United States employer."' Therefore, for purposes o f  the H - I B  visa 
classification, these terms are undefined. 

The Supreme Court o f  the United States has determined that where federal law fails to clearly define tlie tern1 

"employee," courts should conclude that the term was "intended to describe the conventional master-servant 
relationship as understood by common-law agency doctrine.'' Nationwide Muluul Ins. L'o. v. Durden, 503 
[J.S. 3 18, 322-323 ( 1992) (hereinafter "Darden") (quoting Community,fbr Creative Non-Violence v. Reid. 490 
U.S. 730 (1989)). That definition i s  as follows: 

"In determining whether a hired party is an einployee under the general common law o f  

agency, we consider the hiring party's right to control the manner and means by which tlie 
product i s  accomplished. Among the other factors relevant to this inquiry al-e tlie skill 

required; the source o f  the instrumentalities and tools; the location o f  tlie work; tlie duration 
o f  the relationship between the parties; whether the hiring party has tlie right to assign 
additional projects to the hired party: the extent o f  the hired party's discretion over when and 
how long to work; the method o f  payment; tlie hired party's role in hiring and paying 
assistants; whether the work i s  part o f  the regular business o f  the hiring party; whether the 

hiring party i s  in business; the provision o f  employee benefits: and the tax treatment o f  tlie 
hired party." 

Darden, 503 U.S. at 323-324 (quoting Community,for Creulive Non-Violence v. Reid, 490 U.S. at 751-752); 
see also Resrarrment (Secondj of Agmcy 5 220(2) (1958); Clcrckamas Gastroenterology A.s.sociates. PC.'. v. 

Well.s, 538 U.S. 440 (2003) (hereinafter "Cluckunzus"). As the common-law test contains "no shorthand 
formula or magic phrase that can be applied to find the answer, . . . all o f  the incidents o f  the relationship [nust 
be assessed and weighed with no one factor being decisive." Darden, 503 U.S. at 324 (quoting NLKB v. 
IJ~iited1n.s. Co. ofA~iierica, 390 U.S. at 258 (1968).' 

I Under 8 C.F.R. $ 5  214.2(h)(2)(i)(F), it is possible for an "agent" who wil l  not be the actual "employer" o f  a 

beneficiary to ti le an H petition on behalf o f  the actual employer and the alien. While an employment agency 

may petition for the H- I  B visa, the ultimate end-user o f  the alien's services i s  the "true employer" for H- I  B 
visa purposes, since the end-user w i l l  "hire, pay, fire, supervise, or otherwise control the work" o f  tlie 

beneficiary "at the root level." Defensor v. Meissner, 201 F.3d 384, 387-388. Accordingly, despite the 
inter~iiediary position o f  the employment agency, the ultimate employer must still satisfy the requirenients o f  

the statute and regulations: "To interpret the regulations any other way would lead to an absurd result." Id at 

388. 
' While the Darden court considered only the definition o f  "employee" under the Employee Retircmcnt 
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Therefore, i n  considering whether or not one is an "employee" in an "employer-employee relationship" with a 
"United States employer" for purposes o f  H - I B  nonimmigrant petitions, USCIS wi l l  focus on the common- 
law touchstone o f  control. Clackamas, 538 U.S. at 450. Factors indicating that a worker i s  an "employee" o f  
an "employer" are clearly delineated in both the Durden and Cluckumus decisions. 503 U.S. at 323-324; see 
u l .~o  Restatement (Second) ~fAgerrcy § 220(2) (1958). Such indicia o f  control include when, where, and how 
a worker perfonns the job: the continuity o f  the worker's relationship with the employer: the tax treatment o f  
the worker; the provision o f  employee benefits; and whether the work performed by the worker i s  part o f  the 
employer's regular business. See Cluckatiius. 538 U.S. at 448-449: qf' ,Vew C'o~iipliutice Munuul. Equal 
E~nploy~nent Opportunity Commission, 8 2-l l I(A)( l) ,  (EEOC 2006) (adopting a materially identical test and 

indicating that said test was based on the Darden decision); see ul.to D<fintrnsor r. Mei.vsner. 201 F.3d at 388 
(determining that hospitals, as the recipients o f  beneficiaries' services, are the true "employers" o f  H - I B  
nurses under 8 C.F.R. $ 214.2(h), even though a medical contract service agency i s  the actual petitioner. 

Income Security Act o f  1974 ("ERISA"), 29 1J.S.C. Q: 1002(6). and did not address the definition o f  
"employer," courts have generally refused to extend the common law agency definition to ERISA's use o f  
employer because "the definition o f  'employer' in ERISA, unlike the definition o f  'employee,' clearly indicates 

legislative intent to extend the definition beyond the traditional common law definition." See, e . g .  Bowerv v. 
Andrew Weir Sh~pping, LLr., 810 F .  Supp. 522 (S.D.N.Y. 1992), aif'd, 27 F.3d 800 ( 2 " k i r .  1994). cert. 
rlmied, 5 13 U . S .  1000 (1994). However, in this matter, the Act does uot exhibit a legislative intent to extend 

tlie definition o f  "employer" in section IOl(a)(l5)(H)(i)(b) o f  the Act, "employment" in section 
212(n)(l)(A)(i) o f  the Act, or "employee" i n  section 212(n)(2)(C)(vii) o f  tlie Act beyond tlie traditional 
common law definitions. Instead, in the context o f  the H - I B  visa classification, the term "United States 

employer" was defined in the regulations to be even more restrictive than the common law agency delinition. 
A federal agency's interpretation o f  a statute whose ad~ninistration is entrusted to i t  i s  to be accepted unless 
Congress has spoken directly on the issue. See Chevron. U S A . .  Inc, v. Natural  resource.^ D<fin.se ('ouncil, 
Inc., 467 U.S. 837, 844-45 (1984). 

The regulatory definition o f  "United States employer" requires H - I B  e~nployers to have a tax identitication 
number, to employ persons in the United States, and to have an "employer-employee relationship" with the 
H - I B  "employee." 8 C.F.R. Q: 214.2(h)(4)(ii). Accordingly, the term "United States employer'' not only 
requires H - I B  employers and employees to have an "employer-employee relationship" as understood by 
common-law agency doctrine, i t  imposes additional requirements, thus indicating that the regulations do not 

indicate an intent to extend the definition beyond "the traditional commoli law definition." Therefore. in the 
absence o f  an intent to impose broader definitions by either Congress or USCIS, the "conventional master- 

servant relationship as understood by common-law agency doctrine,'' and the Duvde17 construction test, apply 
to the terms "employee," "employer-employee relationship," "employed," and "employment" as used in 

section IOl(a)(lS)(H)(i)(b) of the Act, section 212(n) of the Act, and 8 C.F.R. 6 214.2(11). That being said, 
there are instances in tlie Act where Congress may have intended a broader application o f  the tern1 

"employer" than what i s  encompassed in the conventional master-servant relationship. See, e g . ,  section 
214(c)(2)(F) o f  the Act, 8 U.S.C. $ 1184(c)(2)(F) (referring to "unaffiliated employers" supervising and 

controlling L - I  B intracompany transferees having specialized knowledge); section 274A o f  the Act, 8 0.S.C. 

5 1324a (referring to the employment o f  unauthorized aliens). 
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because tlie hospitals ultimately hire, pay, tire. supervise. or otherwise control the work ol'the beneficiarics). 

I t  i s  important to note that the factors listed in D~rrclen and (I1uckurnu.s are not exhaustive and must be 
evaluated on a case-by-case basis. Other aspects o f  the relationship between tlie parties may affect the 
determination o f  whether an employer-employee relationship exists. Furthermore, not all or even a ma.jority 
o f  the listed criteria need be met; however, the fact tinder must weigh and compare a co~nbiliation o f  the 
factors in analyzing the facts o f  each individual case. l'he detennination must be based on all o f  the 

circumstances in the relationship between the parties, regardless o f  whether the parties refer to it as an 
employee or as an independent contractor relationship. See (,'lackamas, 538 1J.S. at 448-4491 New 
Cott7pliance Munucrl at 9 2-III(A)(l). 

Likewise, the "mere existence o f  a document styled 'employment agreement"' shall not lead inexorably to the 
conclusion that the worker i s  an employee. Clackatnas. 538 U.S. at 450. "Rather, as was true in applying 
common-law rules to the independent-contractor-versus-employee issue confronted in Darrlen, tlie answer to 
whether a shareholder-director i s  an employee depends on 'all o f  the incidents o f  the relationship . . . with no 

one factor being decisive."' Id at 45 1 (quoting Darden. 503 U.S. at 324). 

Applying the Darden and Clackamas tests to this matter, the petitioner has not established that it or any o f  i t s  

clients w i l l  be a "United States employer" having an "employer-employee relationship" with the beneficiary 
as an H- I B temporary "employee." 

In response to the director's RFE, in which contracts and/or work orders between the petitioner and end 
clients were requested: counsel for the petitioner restated that the beneficiaty would provide services at the 
petitioner's offices i n  as well as onsite at client locations as necdcd. Counsel asserted 
that based on the employment letter engaging the beneficiary to work, which indicated that i t  had the ability 
to pay, hire, fire and otherwise control the beneficiary, as well as i t s  Internal Revenue Tax Identitication 
Number. the petitioner met the definition o f  an employer. 

Counsel further discussed the subcontract agreements submitted in response to the RFE, which demonstrated 
ongoing agreements between the petitioner and such companies as 

R e g a r d i n g  the beneficiary, however, counsel indicated that the petitioner: 

[Rlequested verification from end client site, however, end client is unwilling to provide 
verification for "independent contractors," stating that such ver~fication i s  "indicia o f  
employment," and they (end client) "are not [the beneticiary's] employer nor do they oversee 
the technical work performed by their independent contractors. 

While various agreements submitted in  response to the RFE included work orders fbr specific contractors. 
none o f  the agreements submitted identified the beneficiary as a subcontractor assigned to any o f  the ongoing 

projects. 

To qualify as a United States employer, all three criteria at 8 C.F.R. S; 2 14.2(h)(4)(ii) must be met. The Fort11 

1-129 and corporate tax documentation submitted in response to the RFE indicates that the petitioner has an 

Internal Revenue Service Tax Identilication Number. While the petitioner's letter o f  support and the 
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employment agreement indicate the petitioner's intent to engage the beneficiary to work in the United States. 
no specific agreement or contract was submitted demonstrating an employer-employee relationship between 
the petitioner and the beneficiary. Therefore, the documentation submitted by the petitioner is insufficient to 

establish that an employer-employee relationship exists. 

Although the petitioner submitted evidence such as the agreements discussed above. the petitioner did not 

submit any document which outlined in detail the nature and scope o f  the beneficiary's actual employtnent. 
Therefore, the key element in this matter, which is who exercises ulti~nate control over tlie beneticiary, has 
not been substantiated. 

The petitioner contends that, in addition to employing the beneticiary onsite at its- 
offices, i t  wi l l  assign the beneficiary to various client prolects as needed pursuant to the ongoing agreements 
represented by the contracts submitted. The AAO recalls that the petitioner claimed in its support letters to 

have clients in a wide array o f  industries throughout the country. 

The documentation submitted into the record, therefore, sheds little light on the beneficiary's proposed 
position. Most importantly, the documents submitted do not identify the client or clients for whom the 
beneficiary w i l l  render services, and the self-serving statement by counsel for the petitioner claiming that the 
end client i s  unwilling to provide verification o f  the project(s) on which the beneficiary w i l l  work i s  

questionable, since there i s  no explanation as to why other companies with whom the petitioner has 
subcontractual agreements identify each independent contractor in an attached work order. Without 

documentary evidence to support the claim, the assertions o f  counsel w i l l  not satisfy the petitioner's burden o f  
proof. The unsupported assertions o f  counsel do not constitute evidence. Mutler of Ohtrighmcr. 19 l&N Dec. 

533, 534 (BIA 1988); Mutter ofL~rureano, 19 l&N Dec. I (BIA 1983): Mutter of Rn~nirez-Sunchez, 17 l&N 
Dec. 503, 506 (BIA 1980). 

As such, in deter~iiining who wi l l  control an alien beneticiary. incidents o f  the relationship such as who wil l  
oversee and direct the work o f  the beneficiary, who wi l l  provide the instrumentalities and tools, where wil l  
the work be located, and who has the right or ability to affect the projects to which tlie alien beneficiary is 
assigned, tnust also be assessed and weighed in  order to make a determination as to who wi l l  be the 
beneticiary's employer. Without full disclosure o f  all o f  thc relevant kctors. the A A O  is unable to find that 
the requisite employer-employee relationship wi l l  exist between the petitioner and the beneficiary. 

The evidence, therefore, is insufficient to establish that the petitioner qualifies as a United States employer, as 

defined by 8 C.F.R. 5 214.2(h)(4)(ii). Merely claiming in  its letters that the petitioner exercises complete 
control over the beneficiary, without evidence supporting the claim, does not establish eligibility in this 
matter. The evidence o f  record prior to adjudication did not establish that the petitioner would act as the 

beneficiary's employer in that i t  w i l l  hire, pay, fire, or otherwise control the work o f  the beneficiary. Despite 
the director's specific request for evidence such as e~iiployment contracts or agreements to corroborate its 
claim, the petitioner failed to submit such evidence. 

Based on the tests outlined above. the petitioner has not established that i t  or any o f  its clients wi l l  be a 

"United Statcs ctnployer" having an "employer-employee relationship" with the beneliciary as an H - I B  
temporary "employee." 8 C.F.R. $ 214.2(11)(4)(ii). 



Likewise, the petitioner i s  not an agent as defined by the regulations. The definition o f  agent at 8 C.F.K. 
5 214,2(h)(2)(i)(F) provides for two types o f  agents: ( I )  "an agent performing the function o f  an employer": 
and (2) "a company in the business as an agent involving multiple employers as the representative o f  both tlie 
employers and the beneficiary." Absent documentation such as work orders or contracts between tlie ultimate 
end clients and the beneficiary, the petitioner cannot be considered an agent in this matter. As stated above. 
going on record without supporting documentary evidence is not sufficient for purposes o f  meeting the 
burden o f  proof in these proceedings. Matter ofSoffici, 22 I&N Dec. at 165. 

The next issue i s  whether the beneticiary wi l l  be ernployed in a specialty occupation 

Section 214(i)(l) o f  tlie Im~nigrat io~i  and Nationality Act (the Act). 8 [J.S.C. $ 1 1  84(i)(l). defines the tenii 

"specialty occupation" as an occupation that requires: 

(A) theoretical and practical application o f  a body o f  highly specialized knowledge, and 

(B) attainment o f  a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

The regulation at 8 C.F.R. 5 214,2(11)(4)(ii) states, in pertinent part, the following: 

Special@ occuparion means an occupation which requires theoretical and practical 
application o f  a body o f  highly specialized knowledge in fields o f  human endeavor including. 
but not limited to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and the arts, 

and which requires the attainment o f  a bachelor's degree or higher in a specific specialty. or 
its equivalent. as a minimum for entry into the occupation in the 1Jnited States. 

Pursuant to 8 C.F.R. 6 214,2(11)(4)(iii)(A), to qualify as a specialty occupation, a proposed position must also 
meet one o f  the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the ln in i~nu~n requirement 
for entry into the particular position; 

(2)  The degree requirement is common to tlie industry in parallel positions arnong similar 
organizations or, in the alternative, an e~nployer may show that its particular position i s  

so complex or unique that it can be perfonned only by an individual with a degree: 

(3)  The employer normally reqirires a degree or its equivalent for the position; or 

(4) The nature o f  the specific duties i s  so spccialized and co~nplex that k~iowledgc required 

to perform the duties i s  usually associated with the attainment o f  a baccalaureate or 
higher degree. 
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As a threshold issue, it is noted that 8 C.F.R. 6 214.2(h)(4)(iii)(A) must logically be read together with sectioti 
214(i)(l) o f  the Act, 8 U.S.C. 5 1184(i)(l), and 8 C.F.R. 3 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in  harmony with the thrust o f  the related provisions and with the statute as a 

whole. See K Murr (''orp. v. ('arfier Inc., 486 U.S. 281. 291 (1988) (holding that construction o f  language 
which takes into account the design o f  the statute as a whole is preferred); see ulso COIT Irr~/r/,ender?ce .loitri 
Venlure v. Fe(ieru1 Suv. ond Loan Ins. Corp.,  489 U.S. 56 1 ( 1989): Mutter of W-F-. 2 1 I&N Dcc. 503 (BI A 
1996). As such, the criteria stated in 8 C.F.R. $ 214.2(h)(4)(iii)(A) should logically be read as bcing 
necessary but not necessarily sufficient to meet the statutory and regulatory definition o f  specialty 
occupation. 7'0 otherwise interpret this section as stating the necessary urrd sufficient conditions for meeting 

the definition o f  specialty occupation would result in particular positions meeting a condition under 8 C.F.K. 
5 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Dejinsor v. Mei.tsner. 201 F.3d 384. 
387 (5"' Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 5 214,2(h)(4)(iii)(A) must therefore be 

read as stating additional requirements that a position must meet, supplementing the statutory and regulatory 
definitions o f  specialty occupation. 

Consonant with section 214(i)(I) ofthe Act and the regulation at 8 C.F.R. S: 214.2(h)(4)(ii), U.S. Citizenship and 
Immigration Services (USCIS) consistently interprets the term "degree" in the criteria at 8 C.F.R. 
$ 214,2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that i s  

directly related to the proffered position. Applying this standard. USCIS regularly approves H - I  B petitions 
for qualified aliens who are to be employed as engineers, computer scientists, certified public accountants, 
college professors. and other such occupations. These professions, for which petitioners have regularly been 

able to establish a minimum entry requirement in the United States o f  a baccalaureate or higher degree in a 
specific specialty, or its equivalent, fairly represent the types o f  specialty occupations that Congress 
contemplated when i t  created the H - I  B visa category. 

In addressing whether the proffered position i s  a specialty occupation, the record is devoid o f  any 
documentary evidence as to where and for whom the beneficiary would be performing his services during the 
requested employment period, and whether his services would be that o f  a systems analyst. 

The regulation at 8 C.F.R. S: 214.2(h)(4)(iv) provides that "[a111 H-IB petition involving a spec~alty 
occupation shall be accompanied by [d]ocumentation . . . or any other required evidence sufficient to establish 
. . . that the services the beneficiary is to perform are in a specialty occupation." Moreover. the regulation at 8 
C.F.R. 3 214.2(h)(4)(iv)(A)(l) indicates that, contrary to counsel's assertions on appeal, contracts are one o f  
the types o f  evidence that may be required to establish that the services to be performed by the beneficiary 
wi l l  be in a specialty occupation. 

The November 21, 2008 support letter submitted by the petitioner described the proffered position and 
indicated that the beneficiary would be responsible for the following: 

Analyze, design, modify and implement softwarelsystems applications in a clicnt/serve~ 

development o f  business fi~nctions used in Web services by passing request and . . - .  
response as object, development o f  inherited User control for repetitive use in different 
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forms and various projects including name User control, address user control, 
phone and e-mail user controls, u s i n g  server and stored procedures in business functions 
using Data access object factory, development o f  pages with web server controls for 
the presentation layer, perform integration testing o f  various applications; Wi l l  work 
alongside other systems analysts in a team environment developing user-friendly 

softwareisvstems aoolications in accordance with oroiect soecifications. Wi l l  also work 

In response to the RFE, which requested more specific information regarding each project upon which the 
beneficiary would work, the petitioner indicated that the beneticiary would work onsite at its office in 

, and at client sites pursuant to tlie ongoing agreements submitted in response to the 
RFE. Counsel specifically noted that the LCA submitted with the petition l i s t e d a n d  
Akron, Ohio as work locations for the beneficiary. Although the petitioner slightly expanded on the duties o f  
the proffered position, none o f  the aforementioned documents submitted in response to the RFE outlined with 
specificity the nature o f  the beneficiary's duties on the alleged project. 

The statement o f  duties set forth in the record i s  generic and vague, and fails to specifically discuss the duties 
o f  the beneficiary. I n  fact, the response to tlie RFE states that the beneficiary "may" be required to perfonn 
various duties as mandated by client needs. Such a statement implies that the beneficiary's duties can vary 

greatly based on client needs and project specifications. Therefore, i t  is evident that the end client on a 

particular project deter~i~ines the exact nature o f  the beneficiary's duties. 

As discussed briefly above, the record i s  devoid o f  evidence o f  an agreement between the petitioner and the 

end client for whom the beneficiary w i l l  work. As noted previously, the alleged end client refused to provide 

verification o f  the project upon which the beneficiary would work. This claim. however, i s  questionable. 
since the numerous other clients with whom the petitioner has contracted readily provided work orders 

identifying the subcontractor for the project as well as the terms o f  the agreement. I t  is incumbent upon tlie 
petitioner to resolve any inconsistencies in the record by independent objective evidence. Any attempt to 
explai~i or reconcile such inconsistencies wi l l  not suffice unless the petitioner submits competent objective 

evidence pointing to where the truth lies.  mutter of Ho, 19 l&N Dec 582, 591-92 (BIA 1988). I f  LJSClS 
fails to believe that a fact stated in the petition i s  true, USCIS may reject that hct .  Section 204(b) o f  the Act. 
8 U.S.C. 5 1 154(b); see also Anrlekhui v. I N S . ,  876 F.2d I 2  18, 1220 (5th Cir. 1989); Lu-Anti Uuker:~ Shop. 
Inr. v. Nelson, 705 F. Supp. 7, 10 (D.D.C.1988); Systronic.~ C'orp. v. INS, I53 F. Supp. 2d 7. I 5  (D.D.C. 
2001). 

The petitioner indicates that the exact nature o f  the beneficiary's assignments throughout the validity period 
wi l l  vary based on client needs during the duration o f  the petition, for which approval was requested through 

November 25,201 I .  'The uncertainty surrounding the current and future projects and work assignments o f  the 
beneficiary renders i t  impossible to find that the proffered position is a specialty occupation, since no specific 

description o f  the duties the beneficiary w i l l  actually perform on a particular project i s  included in the record. 
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Tlie petitioner i s  responsible for assigning staff to various client projects as needed. As discussed previously. 
details are not provided about the beneficiary's specific role in any particular project, nor i s  there a 

contractual agreement demonstrating that a current project with an end client actually exists. On appeal. 

counsel for the petitioner provides no documentary evidence to clarify the beneticiary's duties and his project 
assignments. 

The brief description o f  duties in the petitioner's support letter i s  generic and fails to specifically describe the 
nature o f  the services required by the beneficiary on the project in question. Moreover, the fact that the 
petitioner acknowledges that the beneficiary's assignments wi l l  fluctuate throughout the validity period 
confirms that his duties and responsibilities are subject to change in accordance with client requirements. 
Therefore, absent evidence o f  contracts or statements o f  work describing the duties the beneficiary would 
perfomi and for whom throughout the entire validity period, the petitioner fails to establish that the duties that 
the beneficiary would perform are those o f  a specialty occupation. Again, simply going on record without 

supporting documentary evidence is  not sufficient for the purpose o f  meeting the burden o f  proof in these 
proceedings. Matter gf,';oftiicii, 22 i&N Dec. at 165. 

USCIS routinely looks to Defensor v. Meissner, 201 F.3d 384, which requires an examination o f  the ultimate 

employment o f  the beneficiary to determine whether the position constitutes a specialty occupation. The 
petitioner in Defen.sor, Vintage Health Resources (Vintage) i s  a medical contract service agency that brought 
foreign nurses into the United States and located jobs for them at hospitals as registered nurses. Tlie court in 
D<fen.sor found that Vintage had "token degree requirements," to "mask the fact that nursing in general i s  not 
a specialty occupation." Id. at 387. 

The court in D<fin.sor held that for the purpose o f  determining whether a proffered position is a specialty 

occupation, the petitioner acting as an employment contractor i s  merely a "token employer." while the entit) 

for which the services are to be performed i s  the "more relevant employer." Id at 388. The Dcfetaor court 
recognized that evidence o f  the client companies' job requirements is  critical where the work is  to be 

performed for entities other than the petitioner. Id The Defensor court held that the legacy Immigration and 
Naturalization Service had reasonably interpreted the statute and regulations as requiring the petitioner to 
produce evidence that a proffered position qualifies as a specialty occupation on the basis o f  the requirements 
imposed by the entities using the beneficiary's services. Id. In Dcfensor, the court found that that evidence o f  
the client companies' job requirements is critical if the work i s  to be performed for entities other than the 
petitioner. Id 

Despite counsel's contentions to the contrary i n  response to the RFE and again on appeal, i t  is unclear 

whether the petitioner w i l l  be an employer or w i l l  act as an employment contractor. The job description 
provided by the petitioner, as well as various statements from the petitioner both prior to adjudication and on 

appeal, indicate that the beneficiary wil l  be working on different projects throughout the duration o f  the 
petition. Despite the director's specific request for documentation to establish the ultimate location(s) o f  the 

beneficiary's employment, the petitioner failed to comply. The petitioner's failure to provide evidence o f  

valid work orders or employment contracts prior to adjudication. which identify the beneficiary as personnel 
and outline the nature o f  his duties, renders i t  i~npossible to conclude for who111 the beneficiary wi l l  ultirnatcly 

provide services, and exactly what those services would entail. Although various subcontractor agreements 
between the petitioner and its clients are contained in the record. these documents do not identify the 
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beneficiary as personnel. The AAO, therefore, cannot analyze whether his duties would require at least a 
baccalaureate degree or the equivalent in a specific specialty, as required for classification as a specialty 
occupation. 

The petitioner's failure to establish the substantive nature o f  the work to be perfomled by the beneficiary 

precludes a finding that the proffered position i s  a specialty occupation under any criterion at 8 C.F.R. 
6 214.2(h)(4)(iii)(A), because it i s  the substantive nature o f  that work that determines (1) the normal minimum 
educational requirement for the particular position, which i s  the focus o f  criterion 1; (2) industry positions which 
are parallel to the proffered position and thus appropriate for review for a common degree requirement. under the 
first alternate prong o f  criterion 2; (3) the level o f  complexity or uniqueness o f  tlie proffered position. which i s  the 

focus o f  the second alternate prong o f  criterion 2; (4) the factual justification for a petitioner's ~iormally rcqi~iring 
a degree or its equivalent, when that i s  an issue under criterion 3; and (5) the degree o f  specialization and 

complexity o f  the specific duties, which i s  the focus o f  criterion 4. For this additional reason, the petition must be 
denied.? 

Accordingly, the petitioner has not established that the proposed position qualities as a specialty occupation 
under any o f  the criteria at 8 C.F.R. Q: 2 14.2(h)(4)(iii)(A) or that the beneficiary would be coming temporarily 
to the United States to perform the duties o f  a specialty occupation as that term i s  defined at 8 C.F.R. 
S: 2 14,2(h)(4)(ii). 

Beyond the decision o f  the director, the A A O  questions whether the petitioner established fi l ing eligibility at 
the time the Form 1-129 was received by USCIS. 

General requirements for fi l ing immigration applications and petitions are set forth at 8 C.F.R. 5 103.2(a)(l) as 
follows: 

[Elvery application. petition, appeal, motion, request, or other document submitted on the 

form prescribed by this chapter shall be executed and filed in accordance with the instructions 
on the form, such instructions . . . being hereby incorporated into the particular sectton o f  tlie 
regulations requiring its submission . . . . 

3 I t  i s  noted that, even if the proffered position were established as being that o f a  systems analyst. a review o f  

the 1J.S. Department o f  Labor's (Iccuputioncrl Outlook IIlrmrIhook (hereinafter the Hundhook) does not 
indicate that such a position qualifies as a specialty occupation in that the Hundhook does not state a normal 
minimum requirement o f  a U.S. bachelor's or higher degree in a specific specialty or its equivalent for entry 

into the occupation o f  programmer analyst. See Bureau o f  Labor Statistics, U.S. Department o f  Labor, 
Occuputionul Outlook Hundhook, 2010-11 Edition, "Computer Systems Analysts," 
<http://www.bls.gov/oco/ocos287.htm> and "Computer Software Engineers and Computer Programmers," 

~http:l/www.bls.gov/oco/ocos303.htm> (accessed February 24, 201 I). As such, absent evidence that the 
petitioner's proffered position o f  systems analyst qualifies as a specialty occupation under one o f  the 
alternative criteria available under 8 C.F.R. 5 214.2(h)(4)(iii)(A), the instant petition could not be approved 

for this additional reason. 
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Further discussion o f  the fi l ing requirements for applications and petitions i s  found at 8 C.F.R. 9: 103.2(b)(l): 

Demonstrating eligibility at time o f  filing. A n  applicant or petitioner must establish that lie or 
she i s  eligible for the requested benefit at the time o f  filing the application or petition. A l l  
required application or petition forms Innst be properly colnpleted and filed with any initial 
evidence required by applicable regulations andlor the form's instructions. Any evidence 
submitted in connection with the application or petition is incorporated into and considered 
part o f  the relating application or petition. 

Additionally, the regulation at 8 C.F.R. 5 2 14.2(h)(2)(i)(B) provides as follows: 

Service or training in more than one locution. A petition which requires services to be 

performed or training to be received in tnore than one location must include an itinerary with 
the dates and locations o f  the services or training and must be filed with the Service office 
which has jurisdiction over 1-1291-1 petitions in the area where the petitioner is  located. The 
address which the petitioner specifies as its location on the I-129H petition shall be where the 

petitioner i s  located for purposes o f  this paragraph. 

I'he A A O  wi l l  first address the requirement that the petitioner submit an itinerary under 8 C.F.K. $ 
2 14.2(h)(2)(i)(B). 

The petitioner alleges in  Part 5 o f  the Form 1-129 that the beneficiary wi l l  work in both Overland Park. 
Kansas, and Akron, Ohio. In the letter o f  support, response to the RFE, employ~nent agreement, and 
etnploy~nent itinerary, the petitioner indicates that. in addition to performing work onsite at the petitioner's 
offices in the beneficiary w i l l  be sent to client sites on an as-needed basis. Finally. no 
fornial documentation outlining the terms and duration o f  the beneficiary's assignments was submitted. 

According to the regulation at 8 C.F.K. $ 214.2(h)(2)(i)(B), a petition which requires services to bc performed 
or training to be received in more than one location must include an itinerary with the dates and locations o f  
the services or training. While the petitioner contends that the beneticiary w i l l  work on software development 
projects as needed, there i s  no contract, work order, or vendor agreement to support this contention. 
Moreover, the petitioner specifically indicates that the beneticiary may travel to various client sites as needed. 

Finally, returning to the petitioner's claims on the Form 1-129, the beneticiaty w i l l  also be working in- 
yet no discussion o f  the work assignment, location o f  the assignment, or the assignment's duration has 

been submitted. Failure to submit requested evidence that precludes a inaterial line o f  inquiry shall be 
grounds for denying the petition. 8 C.F.R. 9: 103.2(b)(14). 

On appeal, counsel refers to a proposed amendment to 8 C.F.R. 5 214.2(h)(Z)(i)(B), which, if accepted, would 

have stated: "to the extent possible, a complete itinerary with the dates and locations o f  the services or 

training to be performed" must be provided. Counsel further noted that the proposed amendment provided 
that, if the petitioner had not yet deterniined all o f  the work locations for the beneficiary, an itinera~y o f  all 

definite employment must be provided, along with a description o f  any proposed or possible employment. 

However, proposed regulations have no effect until published in final form, and this provision was [lot 
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accepted into the (.'ocl'c. of Fc,dc,r.~I He,qzlla/ions. Such an amcndmcnt would have !resulted in the type of 
speculation USClS urges petitioners to avoid. Therefore, under the regillations citcd above, the petitioner 
must establish eligibility at the time o f  fi l ing the nonimmigrant visa petition. 8 C.F.R. 3 103,2(b)(l). A visa 

petition may not be approved at a future date after the petitioner or beneficiary bccomes eligible under a new 
set o f  facts. Matter vfMichelin Tire Corp., 17 l&N Dec. 248 (Reg. Comm. 1978). I 'he petitioner failed to 

comply with the fi l ing reqi~irernelits at 8 C.F.R. 5 214.2(h)(4)(i)(B). 

Therefore, based on the limited evidence submitted pertaining to the assignment(s) o f  the beneficiary for the 

duration o f  the requested validity period. the pctitioner has failed to subrnit the itinerary required by 8 C.F.R. 
5 2 14.2(h)(2)(i)(B). N o  supporting documentation, such as contracts or work orders identifying the actual end 
client and definitively stating where and for whom the beneficiary wi l l  work, has been submitted. Going on 
record without supporting documentary evidence is  not sufficient for purposes o f  meeting the burden o f  proof 
in these proceedings. Matter ofS'offici, 22 I&N Dec. 158, 165 (Conim. 1998) (citing Mi111rr of Trr<r.sure ('rrrfi 
( fCal~fi)rniu.  14 l&N Dec. 190 (Reg. Comm. 1972)). 

The petitioner failed to provide a concise itinerary covering all work locations for the beneficiary during the 

requested validity period. For this additional reason, the petition may not be approved. 

An additional issue before the A A O  is whether the petitioner submitted a valid LCA covering all work 

locations for the beneficiary at the time o f  filing. 

The regulations require that before fi l ing a Form 1-129 petition on behalf o f  an f l - I  B worker, a petitioner 
obtain a certified LCA from the Department o f  Labor (DOL) in the occupational specialty in which the H- I  B 
worker w i l l  be employed. See 8 C.F.R. jj 214.2(h)(4)(i)(B). The instruct~ons that accompany the Form 1-129 
also specify that an H - I B  petitioner must document the ti l ing o f  a labor certitication application with the 
DOI, when submitting the For111 1-129. 

In the instant case, the petitioner filed the Form 1-129 with USClS along with the initial petition. As noted 

above, on the Form 1-129, the petitioner indicated that the beneficiary would work in-, 
as well as i n T h e  certified 1,CA submitted with the petition identified both o f  these locations as 
worksites for the beneficiary. 

As noted above, the petitioner claimed that the beneficiary would work at the petitioner's offices in - 
i n  response to the director's RFE, but would be assigned to various client sites as needed. 

Again, no discussio~i o f  any project i n  was raised, and the AAO notes that none o f  the 
contractual agreements submitted in response to the RFE identify clients located in - 
The Fonn 1-129 fi l ing requirements imposed by regulation require that the petitioner submit evidence o f  a 

certified LCA at the time o f  filing. Title 20 C.F.R. $ 655.705(b) further indicates that an LCA must 

correspond to the petition with which i t  is submitted. The LCA submitted with the petition i s  certified for two 
locations, one o f  which is not identified as a work location o f  the beneficiary according to the petition. On 
appeal, the petitioner makes no attempt to address this issue, and no cxplanatioti as to why the location o f  

i n c l u d e d  on the certified LCA i s  submitted. I t  is incumbent upon the petitioner to resolve any 

inconsistencies in the record by independent objective evidence. Any attempt to cxplain or reconcile such 



inconsistencies wi l l  not suffice unless the petitioner submits competent objective evidence pointing to where 
the truth lies. Matter of Ho, 19 I&N Dec. at 59 1-92. 

Upon review o f  the record, the petitioner failed to submit a certified LCA that corresponds to the petition. 

While the L C A  submitted identifies at least one location where the beneficiary may perform services, the 
record clearly indicates that the beneficiary w i l l  be tasked to various client cites as needed. Since the 

petitioner indicates in  its supporting documentation that i t  has a diverse client base in the financial, 
telecommunications, and technology sectors, i t  is clear that the potential work locations for the beneficiary 
could vary widely based on client needs during the course o f  the requested validity period. A petitioner must 
establish eligibility at the time o f  fi l ing the ~~onimrnigrant visa petition. 8 C.F.R. 5 103.2(b)(l). A visa 

petition may not be approved at a future date after the petitioner or beneficiary becomes eligible under a new 
set o f  facts. Murter ofMichelin Tire Corp., 17 l&N Dec. 248 (Reg. Comm. 1978). The petitioner failed to 

comply with the ti l ing requirements at 8 C.F.R. 5 214.2(h)(4)(i)(B). For this additional reason. the petition 

may not be approved. 

An application or petition that fails to comply with the technical requirements o f  the law may be denied by 
the AAO even if the Service Center does not identify all o f  the grounds for denial in the initial decision. .See 
S,c)encer Enlerpri.~es, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E .D.  Cal. 2001), u f d ,  345 F.3d 683 
(9"' Cir. 2003); see also Solrune v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the A A O  conducts 
appellate review on a de novo basis). 

The appeal w i l l  be dismissed and the petition denied for the above stated reasons, with each considered as an 
independent and alternative basis for the decision. In visa petition proceedings, the burden o f  proving 

eligibility for the benefit sought remains entirely with the petitioner. Section 291 o f  the Act, 8 U.S.C. 5 1361 
Here. that burden has not been met. 

ORDER: The appeal i s  dismissed. The petition i s  denied 


