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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will he dismissed. The 
petition will be denied. 

011 the Form 1- 129 visa petition the petitioner stated that it is a software development and computer 
consulting rirn~. To employ the beneficiary in a position designated as a programmer analyst. the 
petitioner endeavors to classify him as a nonimmigrant worker in a specialty occupation pursuant to 
section lOl(a)(l5)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
9 I 101 (a)(lS)(H)(i)(b). 

The director denied the petition, finding that the petitioner failed to submit a valid Labor Conditio~i 
Application (LCA) valid for all of the beneliciary's intended work locations in the United States. 
011 appeal, the petitioner submitted a Form I-290B accompanied by a brief and additional evidence. 

The issue before the AAO is whether the petitioner established filing eligibility at the time the For111 
I- 129 was received by U.S. Citizenship and Immigration Services (USCIS). 

General requirements for filing immigration applications and petitions are set forth at 8 C.F.R. 
$103,2(a)(l) as follows: 

[ Elvery application, petition, appeal. motion, request, or other document submitted 011 

the form prescribed by this chapter shall be executed and filed in accordance with the 
instructions on the form, such instructio~ls . . . being hereby incorporated into the 
partici~lar section of the regulations requiring its submission . . . . 

Further discussion of the filing requirements for applications and petitions is ti3und at 8 C.F.R. 5 
103,2(b)(l), which states in pertinent part: 

An applicant or petitioner must establish that he or she is eligible for the requested 
bcnefit at the time of filing the application or petition. All required application or 
petition forms must be properly completed and filed with any initial evidcncc 
required hy applicable regulations andlot. the form's instructions. 

In cases where evidence related to filing eligibility is provided in response to a director's request for 
evidence, 8 C.F.R. $ 103.2(b)(12) states: 

An application or petition shall be denied where evidence submitted in response to a 
request for initial evidence does not establish filing eligibility at the time the 
application or petition was filed . . . . 

The regulations require that before filing a Form 1-129 petition on behalf of an H- lB worker, a 
petitio~ier obtain a certified LCA from the DOL in the occupational specialty in which the H-1B 
worker will he employed. See 8 C.F.R. $ 214.2(h)(4)(i)(B). The instructions that accompany the 
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Form 1-129 also specify that an H-IB petitioner must document the filing of an LCA with the DOL 
when submitting the Form 1-129. 

In the instant case, the petitioner filed the Form 1-129 with USCIS on November 14,2008. With the 
petition, the petitioner submitted an LCA certified on November 11, 2008, which indicated that the 
beneficiary's work location would be- 

On April 13, 2009, the service center issued an RFE in this matter. The service center noted that the 
petitioner's business involves placing its workers at other companies' locations to work on their 
projects. The service center requested, infer uliu, (1) an itinerary of the beneficiary's proposed 
employment showing specific dates, locations, and clients; (2) a copy of the contract with the end- 
user(s) of the beneficiary's services or a letter from the end-user(s) of the beneficiary's services 
indicating that the beneficiary will work for them and specifically describing his duties; and (3) 
evidence from the end-user of the beneficiary's services pertinent to their requirements for the 
person performing those duties. 

In response, the etitioner submitted a revised LCA, certified on April 16, 2009, valid for 
employment in and a letter dated April 21. 2009. from the petitioner's 
"President-Technology." That letter states that the beneficiary would work "on the technologies 
involved in Data Integration" at the in - 

B p u r s u a n t  to a contract a 

The oetitioner also orovided a coov of an lndeoendent Contractor Agreement. dated Februarv 6. . , " 
2009: between the detitioner a n d n  
Pursuant to that contract the petitioner agreed to provide the beneficiary to 

t o  work as a DI Expert for a period of one year beginning on April 23,2009. The AAO 
notes that the visa petition in this matter was submitted on November 14, 2008, prior to the 
petitioner entering into that agreement. Further, the period of requested employment is from April 
19, 2009 to April 18, 2012, and that contractor agreement accounts for only one year of that three 
year period. 

Although that contractor agreement states that the beneficiary would be working oursuant to a - 
contract - has with no such contract was submitted: ' Further, the 
petitioner I no su mi a etter f r o m  specifically describing the beneficiary's duties or 
evidence from pertinent to their requirements for the person performing those duties. 
Finally, the petitioner did not provide the requested itinerary, or any other evidence of where the 
beneficiary would work. 

The director denied the visa petition on April 30, 2009, finding, as was noted above, that the 
petitioner had failed to submit an LCA that may validly be used to support the instant visa petition. 

On appeal, the petitioner's president submitted a brief in which he asserted that the instant 
beneficiary and its other workers are assigned to worksites until the work is com lete and then 
assigned to other worksites, including the petitioner's own offices in The 
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petitioner also provided another description of the beneficiary's duties. The record contains no 
indication that the description of those duties was provided to the petitiolier by one of the 
prospective end-users of the beneficiary's serviccs. 

The petitioner's president also stated that originally it planned for the heneficiary to work at its 
office, but that it had changed its plans and expected the beneficiary to work in - The petitioner indicated that i t  had therefore obtained the revised certified 

LCA. 

The netitioner alho submitted some additional contracts. Some of those contracts are between the 
some are between the petitioner and 
en the petitioner and 

for work to he performed for and some are between the 
Although some of those contracts were in effect during some portion of the period of 

none appears to have been in effect after Octoher 31, 2009. Further 
indicate where the heneficiary would perform his services, except that an agreement with 

dated December 16, 2004. indicates that some of the petitioner's workers 
perfor111 their services at their own homes, the location of which is otherwise unspecified. Nolie of 
those contracts or associated documents mentions the beneficiary. 

The Form 1-129 filing requirements imposed by regulation require that the petitioner submit 
evidence of a certified LCA at the time of filing. In this matter, the LCA submitted in response to 
the RFE i d e n t i f y i n g a s  the work location, was certified approxitnately five 
months after the petitioner filed the Form 1-129. A petitioner [nust establish eligibility at the time of 
filing the nonimmigrant visa petition. 8 C.F.R. $ 103.2(h)(l). A visa petition may not be approved 
at a future date after the petitioner or beneficiary becomes eligible under a new set of facts. Mtrtrer 
of'Mic.lrelin Tire Corp., 17 l&N Dec. 248 (Reg. Comm. 1978). The petitioner failed to comply with 
the filing requirements at 8 C.F.R. $ 214,2(h)(4)(i)(B). 

The record establishes that, at the time of filing, the petitioner had not obtained a certified LCA in 
the claimed occupational specialty for the intended work locations and, therefore, as indicated hy the 
director, had failed to comply with the filing requirements at 8 C.F.R. 9 214.2(h)(4)( i ) (~) . '  The 
appeal will he dismissed and the visa petition denied for this reason. 

I While DOL is the agency that certifies LCA applications before they are submitted to USCIS, DOL 
regulations note that the Department of Homeland Security (DHS) (i.e., its immigration benefits bra~~cli. 
USCIS) is the department responsible for determining whether the content of an LCA filed for :I particul;~r 
Form 1.129 actually supports that petition. See 20 C.F.R. 8 655705(b), which states. in pertinent part: 

For H-IB visas . . . DHS accepts the employer's petitio~i (DHS Form 1-129) with tlie DOL 
certified LCA auached. In doing so, rhe U H S  detern1ir~e.s whether the peririotr is s~rpporterl I>y 
an LCA ~,hic.h c.orre.sponds with the /)eririort, whether the occupation named in the lLCAl is a 
specialty occupation or whether the individual is a fashion model of distinguished merit and 
ability, and whethel- the qualifications of the nonimmigrant meet the statutory requirements of 
H-I B visa classification. 
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The record suggests additional issues that were not addressed in the decision of denial 

The contract pursuant to  which the petitioner now states that the beneficiary would work in = 
was secured 011 February 6, 2009, after the visa petition was silbmitted on November 

14, 2008. This suggests that, when the petitioner submitted the visa petition, work was not available 
to the beneficiary. Pursuant to 8 C.F.R. 5 103.2(b)(l) and Matter of Michelirz Tire Corp., 17 I&N 
Dec. 248, however, the petitioner is obliged to demonstrate that, when it submitted the visa petition, 
it had norl-speculative specialty occupation employment to occupy the beneficiary throughout the 
period of requested employment.' A contract secured on February 6, 2009 does nothing to support 
such a proposition for a visa petition filed prior to that date. 

[Italics added]. As 20 C.F.R. $ 655.705(b) requires that USCIS emure that an LCA actually suppol-ts the H- 
IB petition filed on behalf of the beneficiary, this regulation inherently necessitates the filing of an amended 
H-IB petition to permit USCIS to perform its regulatory duty to ensure that the new LCA actually supports 
the H-IB petition filed on behalf of the beneficiary. In addition, as 8 C.F.R. Q: 101.2(b)(l) I-equires eligibility 
to be established at the time of filing, it is factually impossible for an LCA certified by DOL after the filing of 
an initial H-IB petition to establish eligibility at the time the initial petition was filed. Therefore, in order Tor 
a petitionel- to co~nply with 8 C.F.R. $ 103.2(b)(l) and for USCIS to perform its regulatol-y duties under 20 
C.F.R. 5 655.705(b). a petitioner must file an amended H-IB petition with USClS whenever a beneficiary's 
job location changes such that a new LCA is required to be filed with DOL. 

To ascertain the intent of a petitioner, USClS must look to the Form 1-129 and the docilments filed i n  
support of the petition. It is only in this manner that the agency call determine the exact positiorl offered, the 
location of employment, the proffered wage, et cetera. If a petitioner's intent changes with regard to a 
material term and condition of employment or the beneficiary's eligibility, an arncndcd or new petition rnust 
be filed. To allow a petition to be amended in any other way would be contrary to the regulations. Taken to 
the extreme, ;I petitionel- could then simply claim to offer what is essentially spcculativc cmploy~ne~it whcn 
filing the petition only to "change its intent" after the fact. either before or after the H-IB petition has been 
adjudicated. The agcncy made clear long ago that speculative employment is not permitted in  the H-I B 
program. A 1998 proposed rule documented this position as follows: 

Historically, the Service has not granted H-IB classification on the basis of specul;~tive, or 
undetermined, prospective employment. The H-IB classification is not intended as a vehicle 
for all alien to engage in a job search within the United States, or for crnployers to bring in 
temporary Sol-eign workers to meet possible workforce needs ;I!-ising from potential business 
expansions or the expectation of potential new customers or contracts. To determine whether 
an alien is pl-operly classifiable as an H-IB nonimmigrant under the statute, the Service must 
fit-st examine the duties of the position to be occupied to ascel-tain whether the duties of the 
position require the attainment of a specific bachelor's degree. See section 214(i) of Ihe 
I ~ n n ~ i g r a t i o ~ ~  and Nationality Act (the "Act"). The Service must then determine whcthrr the 
alien has the appropriate degree for the occupation. In the case of spcculntivc cmployment. 
the Service is unable to perform either part of this two-prong analysis and, t11erefo1-e. is 
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Further, even if the contract pursuant to which the beneficiary would work had been secured prior to 
the submission of the petition, and even if the work to be performed under it had been demonstrated 
to be specialty occupation employment, the term of that contract is from April 23, 2009 to April 22. 
2010, whereas the period of requested employment is from April 19, 2009 to April 18, 2012. Even 
pursuant to that hypothetical, the contract of February 6, 2009 could not demonstrate sufficient 
specialty occupation employment to occupy the beneficiary throughout the period of requested 
employment. 

Regardless, the failure to demonstrate that non-speculative specialty occupation work had been 
secured as of the petition's filing date is sufficient reason, in itself, to dismiss the appeal and deny 
the visa petition. The AAO will, nevertheless, further address the specialty occupation issue. 

In order for the instant petition to be approved, the petitioner is obliged to demonstrate that the duties 
the beneficiary would perform qualify the proffered position as a position in a specialty occupation. 
In addition to the statutory and regulatory definition of specialty occupation, pursuant to 8 C.F.R. 
5 214.2(h)(4)(iii)(A), the position must also meet one of the following criteria to qualify as a 
specialty occupation: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with 
a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 5 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), and 8 C.F.R. 5 214.2(h)(4)(ii). In other words, this 
regulatory language must be construed in harmony with the thrust of the related provisions and with 

unable to adjudicate properly a request for H- IB  classification. Moreover, there is no 
assurance that the alien will engage in a specialty occupation upon arrival in this country. 

63 Fed. Reg. 30419, 30419 - 30420 (June 4, 1998). While a petitioner is certainly permitted to change its 
intent with regard to non-speculative employment, e.g., a change in duties orjob location, it must nonetheless 
document such a material change in intent through an amended petition in accordance with 8 C.F.R. 5 
2 14.2(h)(Z)(i)(E). 
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the statute as a whole. See K Mart Corp. v. Curlier Inc., 486 U . S .  281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is preferred); 
see also COIT Independence Joint Venture v. Federal Suv. and Loan Ins. Corp., 489 U.S. 561 
(1989); Mailer qf W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. 
5 214,2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. 'To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
5 214,2(h)(4)(iii)(A) but not the statutory or regulatory definition. See D~finsor v. Meissner, 201 
F.3d 384, 387 (5Ih Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
5 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. 5 214,2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one 
in a specific specialty that is directly related to the proffered position. Applying this standard, 
USCIS regularly approves N-IB petitions for qualified aliens who are to be employed as engineers, 
computer scientists, certified public accountants, college professors, and other such occupations. 
These professions, for which petitioners have regularly been able to establish a minimum entry 
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its 
equivalent, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-I B visa category. 

The petitioner is in the business of supplying its workers to other companies to work on their 
projects. Absent sufficient evidence to the contrary, the petitioner is unlikely, pursuant to that 
scenario, to assign specific tasks to the beneficiary and to supervise his performance. 

As recognized by the court in D~fensor v. Meissner, 201 F. 3d 384, where the work is to be 
performed for entities other than the petitioner, evidence of the client companies' job requirements is 
critical. The court held that the legacy Immigration and Naturalization Service had reasonably 
interpreted the statute and regulations as requiring the petitioner to produce evidence that a proffered 
position qualifies as a specialty occupation on the basis of the requirements imposed by the entities 
using the beneficiary's services. Such evidence must be sufficiently detailed and explained as to 
demonstrate the type and educational level of highly specialized knowledge in a specific discipline 
that is necessary to perform that particular work. The record of proceeding lacks such substantive 
evidence from any end-user entities that may generate work for the beneficiary and whose business 
needs would ultimately determine what the beneficiary would actually do on a day-to-day basis. 

The petitioner's failure to establish the substantive nature of the work to be performed by the 
beneficiary precludes a finding that the proffered position is a specialty occupation under any 
criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A), because it is the substantive nature of that work that 
determines (1) the normal minimum educational requirement for the particular position, which is the 
focus of criterion 1; (2) industry positions which are parallel to the proffered position and thus 
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appropriate for review for a common degree requirement, under the first alternate prong of criterion 
2; (3) the level of complexity or uniqueness of the proffered position, which is the focus of the 
second alternate prong of criterion 2; (4) the factual justification for a petitioner's normally requiring 
a degree or its equivalent, when that is an issue under criterion 3; and ( 5 )  the degree of specialization 
and complexity of the specific duties, which is the focus of criterion 4. 

The petitioner has not demonstrated that the proffered position qualifies as a specialty occupation. 
The appcal will be dismissed and the petition will be denied for this additional reason. 

Further, the regulation at 8 C.F.R. $ 214.2(h)(2)(i)(A) identifies a "llnited States employer" as 
authorized to file an H-IB petition. "United States employer" is defined at 8 C.F.R. 214.2(h)(4)(ii) 
as follows: 

Utzited States employer means a person, firm, corporation, contractor. or o the~ 
associatioti. or organization in the United States which: 

(1) Engages a person to work within the United States: 

(2) Has an employer-employee relationship with respcct to employees 
under this part, as indicated by the fact that it may hire, pay, lire, 
supervise, or otherwise control the work of ally such employee: and 

(3) Has an Internal Revenue Service Tax identification number 

The regulation at 8 C.F.R. $ 214.2(h)(2)(i)(F) allows a "United Spates agent" to file a petition "in 
cases involving workers who are traditionally sclf-employed or workers who uhe agents to arrange 
short-term employment on their behalf with numerous employers, and in cases where a foreign 
employer authorizes the agent to act on its behalf." 

The petitioner has tiever claimed to have an agency relationship with the beneficiary, and the AAO 
agrees that no agency relationship exists. 111 order to demolistrate that it has standing to file the visa 
petition, therefore, the petitioner must demonstrate that it would be the beneficiary's employer. 

As was noted above, the petitioner is in the business of providing its employees to othcr companies 
to work on their projects and, upon providing the beneficiary to atiothcr company. is unlikely either 
to assigl specific duties to him or to supervise his performance. 

111 addition, absent evidence to the contrary, i t  appears that the beneficiary will work at another 
company's location; as such, that company will likely provide the i~istrurnentalitics and tools 
necessary to perform any assigned duties, and the actual work performed will be related to that 
company, as opposed to that of the petitioner. 
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Under these circumstances, the AAO finds that the petitioner has not demonstrated that the petitioner 
would have an employer/employee relationship with the beneficiary. As it has not satisfied this 
requirement of the definition of U.S. employer found at 8 C.F.R. 5 214,2(h)(4)(ii), and has not 
demonstrated that it would be the beneficiary's agent within the meaning of 8 C.F.R. 5 
214.2(h)(2)(i)(F), the petitioner has not demonstrated that it has standing to file the instant visa 
petition. The appeal will be dismissed and the petition denied on this additional basis. 

Further still, as was noted above, the petitioner was asked, in the April 13, 2009 RFE, to provide an 
itinerary of the beneficiary's proposed employment showing specific dates, locations, and clients, as 
well as evidence from the end-user of the beneficiary's services pertinent to their requirements for 
the person performing those duties. In addition to being initial required evidence, those requests 
were relevant to whether the petitioner had secured work for the beneficiary to perform in a specialty 
occupation and whether it had obtained work for him to perform at all. See 8 C.F.R. 5 
214.2(h)(2)(i)(B) (requiring an itinerary with the dates and locations of the employment when 
services are to be provided in more than one location). The petitioner did not comply with those 
requests. Failure to submit requested evidence that precludes a material line of inquiry shall be 
grounds for denying the petition. 8 C.F.R. 5 103.2(b)(14). The appeal will be denied and the visa 
petition will be dismissed for this additional reason. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises. Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), gff'd, 345 F.3d 683 (9"' Cir. 2003); see also Soltune v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. Q: 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


