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INSTRUCTIONS: 

E~~closed  please find the decision of (he Administl-ative Appeals Office in your case. All of the 
documents related lo this matter have been returned to the oflicc that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case musl bc made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered. you may file a niotion to reconsider or a motion lo rcopen. 
The hpecific requirements for filing such n request can be found at 8 C.F.R. 5 101.5. All motiol~s must be 
submitted to the office that originally decided your case by filing ;I Form 1-290B. Notice of Appe:~l 01- 

Motion, with a fee of $630. Please be aware thal 8 C.F.R. $ 101.5(n)(l)(i) requires that any motion must 
be filed within 30 days of the decision that the lnotio~i seeks to reconsider or reopen. 

Thank you, 

Chief. Administrntivc Appeals Office 
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1)ISCUSSION: The director of the California Service Center denied the nonimmigrant visa 
petition and the matter is now before the Adlni~~istrativc Appeals Office (AAO) on appeal. The 
appeal will be dismissed. The petition will be denied. 

The petitioner is a skilled nursing facility and rehabilitation center with 132 employees. It seeks 
to employ the beneficiary as a Quality Assurance Director pursuant to section 
lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. $ 
I lol(a)(l5)(H)(i)(b). The director denied the petition concluding that the petitioner failed to 
establish that the proffered position is a specialty occupation. 

The record of proceeding before the AAO contains (1) the Form 1-129 and supporting 
documentation; (2) the director's request for additioual evidence (RFE); (3) the petitioner's 
response to the director's RFE; (4) the director's denial letter: and (5) the Form I-290B with 
counsel's brief. The AAO reviewed the record in its entirety before issuing its decision. 

The primary issue in this matter is whether the proffered position qualifies as a specialty 
occupation. To meet its burden of proof in this regard. the petitioner must establish that the 
employment it is offering to the beneficiary meets the following statutory and regulatory 
rcq~~irements.  

Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. $ 1184(i)(l) defines 
the term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation it1 the Unitcd 
States. 

The term "specialty occupation" is further defined at 8 C.F.R. S 214.2(h)(4)(ii) as: 

An occupation which requires theoretical and practical applicatiorl of a body of 
highly specialized knowledge in fields of human endeavor including, but not 
limited to, architecture, engineering, mathematics, physical sciences, social 
sciences, medicine and health, education. business specialties. accounting, law, 
theology. ant1 the arts, and which requires the attainmetit of a bachelor's degree or 
higher in a specific specialty, or its equivalcnt, as a niiuilnum for entry i r~to  the 
occupation in the Unitcd States. 

Pursuant to 8 C.F.R. $ 214,2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
also meet one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position: 
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(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative. an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree: 

( 3 )  The employer normally requires a degree or its equivalent for the position: 
Or 

( 4 )  The nature of the specific duties is so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. $ 214,2(11)(4)(iii)(A) must logically be read togethcr 
with section 214(i)(l) of the Act and 8 C.F.R. $ 214,2(h)(4)(ii). In other words. this regulatory 
language must bc construed in harmony with the thrust of the rclated provisions and with the 
statute as a whole. See K Mclrt Corp. v. Glrtir~r Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of thc statute as a whole is 
preferred); scc c~lso COIT Independence Joi11t Vent~tre L'. Federr11 Scli:. c~nd Lotrrz 11l.s. Corp., 489 
U.S. 561 (1989); Matter of W-I;-, 21 I&N Dec. 503 (BlA 1996). As such, the criteria stated in 8 
C.F.R. $ 214.2(h)(4)(iii)(A) should logically bc read as bcing necessary hut not necessarily 
sufficierit to meet the statutory and regulatory definition of specialty occupation. To otherwise 
interpret this section as stating the necessary and sufficicnt conditions for meeting the definition 
of spccialty occupation would rcsult in particular positions meeting a condition under 8 C.F.R. 
$ 214,2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Ilc<fc~l.sor v. Meis.sr~er, 201 
F.3d 384, 387 (5Ih Cir. 2000). To avoid this illogical a~itl absurd result. 8 C.F.R. 
$ 214.2(h)(4)(iii)(A) must tliereforc he read as stating atlditional requircmcnts thrlt a position 
must meet, supplcmentirrg the statutory and regulatory definitions of specialty occupation. 

Consonan1 with section 214(i)(l) of the Act and the regulation ;It 8 C.F.R. $ 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Serviccs (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. 5 214,2(h)(4)(iii)(A) to mean not just any baccalaureatc or higher degree. but 
one in a specific specialty that is directly related to the proffered position. Applying this 
standard, USCIS regularly approves H-1B petitions for qualified aliens who are to bc c~llployed 
as engineers, computcr scientists, eertificd public accountants, collcgc professors, and othcr such 
occupations. These professions, for which petitioncrs have regularly been ahlc to establish a 
minimum cntry requirement in the United States of a baccalaureate or higher degree in a specific 
specialty, or its equivalent, fdirly represent the types of specialty occupations that Congress 
contemplated when it created the H-1B visa category. 

In this matter, the petitioner seeks the beneficiary's services as a Quality Assurance Director. 
The petitioner describes the position's duties as follows: 

Plan. coordinate, and implement the quality management and facility improvement prograln. 
Write tlie quality assurance policies and psoccdures. 
Interpret and implement quality assurance standards. 
Ovcrsce compliance with agency regulnlosy 311d accreditation tandards. 
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Participate in state surveys as well as other industry surveys to ensure compliance, maintain 
and upgrade quality care programs in the facility. 
Serve as a resource to administrators, directors, physicians. and staff on quality assurance 
standard policies and programs. 

The petitioner also states that the proffered position requires a bachelor's degree in nursing 

The petitioner submitted copies of the beneficiary's foreign education documents, which were 
evaluated as equivalent to a U.S. Master of Arts degree in Nursing with a major i l l  Nursing 
Service Administration and a Bachelor of Science degree in Nursing with a specialization in 
nursing education and administratiotl. 

On May 7, 2009, the director requested additional information from the petitioner to demonstrate 
that the proffered position is a specialty occupation. 

In response to the RFE, the petitioner stated that the bc~icficiary would spend 80% of her time 
plannitlg, organizing, and directing quality assurance programs as well as the quality 
management a ~ i d  facility improvement program, writing the quality assurance policies and 
procedures, interpreting and implementing quality assurance standards, and overseeing 
conlpliance with agency regulatory and accreditation standards. The petitioner also stated that 
the beneficiary would spend 20% of her time participating in statc surveys, evaluating programs. 
communicating plans to facility management, and serving as a resource pcrson. 

Further, the petitioner stated that in performing these duties, the beneficiary would participate in 
the daily morning stand up meeting with all department managers, admitlistel- orientation and 
training for new employees, provide training in co~iti~iuing education 1.01. all employees and 
managers, perform daily walking rounds to evaluate programs, conduct field assessments. and 
nieet with patients and family members regarding quality of care matters, conduct documentation 
and chart audits for each patient, and conduct a quality assurance meeting with all department 
managers. 

The petitioner stated that it previously employed somcone in the proffered position and that this 
person had a hachelor's degrce and a Nufiing Horne Administrator'\ License. However. the 
petitioner did not statc ill what field the prior employee's bachelor's degree was obtained. The 
docurnentatiou from the person prcviously employed in the proffered positiou consists of 
verification of her Nursing Home Administrator's license, her Occupational Therapist license, 
and her Veteririary Medicine license. 

The petitioner submitted a copy of its minimurn job requirements, which states that the proffered 
position requires at least a Bachelor of Science degrce in Nursing along with a nursing license, 
even though it does not appear that the person who previously held this position had either a 
bachelor's degrce or the equivalent in nursing or held a nursing license. Additionally. thc 
petitioner submitted copies of advertisements for Directors of Quality Assurance placed by other 
e~nployers. However, a number of these were liot placed by employers that are parallel to tlic 
petitioner. Moreover, the advcrtisements indicate that a wide range of degrees or other 
backgrounds arc acceptable for Quality Assurance positions, including a bachelor's degrcc in 
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any health-related field, a mere preference for a bachelor's degrce in nursing or health care, a 
lour-year degree generally, or licensure as a Registered Nurse. 

The organization chart submitted by the petitioner indicates that the petitioner employs an 
Administrator and an Assistant Admirlistratol-. The Assistant Administrator, to whom the 
beneficiary would directly report, is an RN, b ~ ~ t  does not appear to hold at least a bachelor's 
degrce. Contrary to the petitioner's assertion, accordi~lg to the chart, the person who held the 
position prior to the beneficiary did not have at lcast a bachelor's degree, hut was a Registered 
Occupational Therapist (O'TR) with National Healthcareer Assocation (NHA) certification. 

On July 16, 2009, the director denied the petition, finding that the proffered position's duties as 
described fall under the section on Administrative Services Managers as defined in the lJ.S. 
Department of Labor's Occupational Outlook Handbook (Hurtdhook). 

On appeal, counsel for the petitioner argues that the prollered position falls under the 
Htrrtdhook's section on Medical and Health Services Managers rather than Administrative 
Services Managers and is therefore a specialty occupation. Counsel further argues that all of the 
advertisements submitted require at least a bachelor's degree as a minimum. As discussed 
previously, this is not the case. Counsel notes that only a few of the advertisements submitted. 
those of Nexus Specialty Hospice and Kentfield Rehab, were placed by enlployers parallel to the 
petitioner. First, the advertisement placed by Nexus Specialty Hospital (not Hospice as stated by 
counsel) appears to be a large hospital with two campuses and therelore is not parallel to the 
petitioner. Moreovcr. the Nexus Specialty Hospital advcrtiscrncnt states that a four year dcgree 
is required, but does not indicate that tile degree tilust be in a specific specialty. Further, i t  
appears from the advertisement that Kentfield Rehab is an acute care hospital, not merely a rehab 
cenler. Therefore, Kelltfield Rehab is also not parallel to the petitioner. Additionally, the ad 
placed by Kentlield Rehab does not indicate that its degree requirement is in a specific specialty. 

To make its detertnination whether the proffered position, as described in the initial petition and the 
petitioner's response to the RFE, qualifies as a specialty occupation, the AAO first turns to the 
criteria at 8 C.F.R. $ 214,2(h)(4)(iii)(A)(Ii and (2): a baccalaureate or higher degree in a specific 
specialty or its equivalent is the normal minimum requirement for entry into the particular position: 
and a degree requirement in a specific specialty is common to the industry in parallel positions 
arnong similar organizations or a particular position is so complex or unique that it can be 
performed only by an individual with a degree in a specific specialty. Factors considered by the 
AAO when determining these criteria include: whether the Hnlldhook, on which the AAO routinely 
relies for thc educational requirements of pa~ticular occul~ations, reports the industry requires a 
degree ill a specific specialty; whether the industry's professional association has rnade a degree in a 
specific specialty a minimum entry requirement; and whether letters or affidavits from fimis or 
individuals in the industry attest that such firms "routinely employ and recruit only degreed 
individuals." See Shtrnti. In(.. 1,. Kalo, 36 F. Supp. 2d 1151, 1165 (D. Miru~. 1999) (quoting 
HirrVBlakrr Corl~.  1.. Stlvc~, 712 F. Supp. 1095. 1102 (S.D.N.Y. 1989)). 

USCIS often looks to the Htirtdhook when determining whether a baccalaureate or higher degree or 
its equivalent is nonrially the minimum requirement for entry into a particular position. It1 

reviewing the duties provided for the proffered position as well as the organizational chart and other 
supporting documentation, the AAO agl-ees with counsel that the Hn~tdhook's description of 
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Medical and Health Services Managers is a suitable approximation of the proffered position. The 
Hcmclhook, 2010-1 1 edition, provides as follows: 

Medical and health services managers, also referred to as healthcare executives or 
healthcare administrators, plan, direct, coordinate, and supervise the delivery of 
healthcare. These workers are either specialists in charge of a specific clinical 
department or generalists who manage an entire facility or system. 

The structure and financing of hcalthcare are changing rapidly. Future medical and 
health services tnanagers must he prcpared to deal with the integration of healthcare 
delivery systems, technological innovations. an incrcasingly complex regulatory 
environment, restructuring of work, and an increased focus on preventive care. They 
will be called on to improve efficiency in healthcare facilities and the quality of the 
care provided. 

Large facilities usually have several assistant administrators who aid the top 
administrator and handle daily decisions. Assistant administrators direct activities in 
clinical areas, such as nursing, surgery. therapy, medical rccords, and health 
information. 

117 snlc~ller ,fi~cilitie.s, top ndmi~zi.strutor.s hurzdle rnorr of' the dettiils of' dciily 
operutions. For example, many nursing home administrators manage personnel, 
finances, facility operations, and admissions, while also providing resident care. 

Clinical mamagers have training or experience in a specific clinical area and, 
accordingly, have more specific responsibilities than do generalists. For example, 
directors of physical therapy are experienced physical therapists. and most health 
information and medical record administrators have a bachelor's degree in health 
information or medical record administration. Clinical managers establish and 
implement policies, objectives, and procedures for their departments; evaluate 
personnel and work quality: develop reports ant1 budgets; and coordinate activities 
with other managers. 

Health information managers are responsible for the maintenance and security of all 
patient records. Recent regulations enacted by the Federal Government require that 
all healthcare providers maintain electronic patient rccords and that these records be 
secure. As a result, health information managers must keep up with current 
computer and software technology. as well as with legislative requirements. In 
addition, as patient data become more frequently used for quality managemetit and 
in rnedical research, health information managers must enhure that databases are 
complete, accurate, and available only to authorized persomiel. 

In group medical practices, managers work closely with physicians. Whereas an 
office manager might handle business affairs in small medical groups, leaving policy 
decisions to the physicians themselves, larger groups us~~al ly crnploy a full-time 
administrator to help formulate business strategies and coordinate day-to-day 
business. 
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A small group of 10 to 15 physicians might etnploy 1 administrator to oversee 
persol1ncl matters, billing and collection, budgeting, planning, equipment oullays. 
and patient flow. A large practice of 40 to 50 physicians might have a chief 
administrator and several assistants, each responsible for a different area of 
expertise. 

Medical and health services managers in managed care settings perform functions 
similar to those of their counterparts in large group practices, except that they could 
have larger staffs to manage. In addition, they might do more community outreach 
and preventive care than do managers of a group practice. 

Some medical and health services managers oversee the activities of a number of 
facilities in health systems. Such systems might contain both inpatient and outpatient 
facilities and offer a wide range of patient services. 

(Emphasis added.) 

With respect to education and training requirements for medical and health services managers, 
the Htrrldhook states: 

A master's degree in one of a number of fields is the standard credential for most 
generalist positions as a medical or healthcare manager. A bachelor's degree is 
sometimes adequate for entry-level positions in smaller facilities and departments. 
In physicians' onices and some other facilities, 011-the-job experience may 
substitute for formal education. 

Education and training. Medical and health services managers must be familiar 
with lnanagernent principles and practices. A master's degree in health services 
administration, long-term care administration, health sciences, public health, 
public administration, or business administration is the standard credential for 
most generalist positions in this field. Howcvcr, a bcrclzelorr.s degree is rrdeqrrcrte 
,for some ent~l-level positions in smaller ,firciliries. at the depnrtmerzrr~l level 
within healthcure orgcrtzizntion.~, crrld in hrtrltll irzformntion mcincl,yernozl. 
Ph?..sic.irtri.v' offices trnd some other,firc.i/ilies hire those wirh orl-the:joh csl~cricnce 
instetrtl c?f:fhrriiol rducorio~z. . . . 

Licensure. All States and the District of Columbia require nursing care facility 
administrators to have a bachelor's degree, pass a licensing examination, complete 
a State-approved training program, and pursue continuing education. Some States 
also require licenses for administrators in assisted-living facilities. A license is not 
required in other areas of medical and health services management. 

(Emphasis added.) In other words, according to the Hc~rzdbook, althoush a bachelor's degree is 
often obtained by people in smaller facilities and tiepartmcnts. a bachelor's degree in a .spc~c.ific. 
.sl~ec.itrltv is not required. 
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To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply 
rely on a position's title. The specific duties of the proffered position, combined with the nature 
of the petitioning entity's business operations, arc factors to be considered. USClS must 
examine the ultimate employment of the alien, and determine whcther the position qualifies as a 
specialty occupatiotl. See jienert~lly Dc/'et~.sor v. Mci.c.c.~ler. 201 F .  3d 184. The critical element 
is not thc title of the position nor an employer's self-imposed standards, but whether the position 
actually requires the theoretical and practical application of a body of highly specialized 
knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the 
minimum for entry into the occupation, as required by the Act. 

As the Handbook indicates that a bachelor's degree in a wide range of fields is acceptable for 
employment as medical and health services managers, the AAO concludes that the performance 
of the proffered position's duties does not require the beneficiary to hold a baccalaureate or 
higher degree in a .spec(fic. spccinlty. 

Accordingly, the AAO finds that the petitioner has failed to establish its proffered position as a 
specialty occupation under the requirements of the first criterion at 8 C.F.R. $ 
214.2(h)(4)(iii)(A). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of' 
8 C.F.R. $ 214.2(h)(4)(iii)(A)(2). This prong alternatively requires a petitioner to establish that rr 
bachelor's degree, in a specific specialty, is common to the petitioner's industry in positions that 
are both: ( I )  parallel to the proffered position; and (2) located in organizations that are similar to 
the petitioner. 

Again. in determining whether there is such a common degree requirc~nent, factors olien 
considered by USClS include: whcther the Hcrrztlbook reports that the industry requires a degrce; 
whether the industry's professional association has made a degree a mini~iium entry requirement; 
and whether letters or affidavits fro111 firms or individuals in the industry attest that such finns 
"1.outinely employ and rec~uit only degreed individuals." .Tpr Sh(mri, In(,. v. Rt~170, 36 F. Supp. 2d at 
1165 (quoting Hird/Bltrker Corp. v. .Ttvv, 712 F. Supp. at 1102). 

The petitioner has not established that its proffered position is o ~ l c  for which the H(lnt1hook repolts 
an industry-wide requirement for at least a bachelor's degrce in a specific specialty. As discussed 
previously, the petitioner failed to demonstrate that the advertisements submitted are from 
employers that are parallel to the petitioner. Moreover, the advertisements indica~e that a wide 
variety of degrees and fields are acceptable for quality assurance directors. As a result, the 
petitioner has not established a degree requirement in parallel positions. 

The petitioner also failed to satisfy the second altertlative prong of 8 C.F.R. $ 
214.2(h)(4)(iii)(A)(2), which providcs that "an ernployer may show that its particular position is 
so complex or unique that it can be perlhrnied only by an individual with a degree." The 
evidence of record does not refute the Hu~zdhook's information to the effect that a bachelor's 
degree in a hpecific specialty or its equivale~lt is not requireti. The record lacks sufficiently 
detailed information to distinguish the proffered position as unique from or rnorc complex than 
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quality assurance director positions that can be perfor~ncd hy persons without a specialty degree 
or its equivalent. 

As discussed previously, the petitioner failed to demonstrate that the person who held the position 
previously had at least a bachelor's degree or the equivalent in a specific specialty. Ful-thel-. the 
petitioner has indicated in the organizational chart that the beneficiary would report directly to 
someone who does not hold at lcast a bachelor's degree. As the record has not established a prior 
history of hiring for the proffered position only persons with at least a bachelor's degree in a 
specific specialty or its equivalent, the petitioner has not satisfied the third criterion of 8 C.F.R. 
5 2 14,2(h)(4)(iii)(~). '  

The fourth criterion at 8 C.F.R. 5 214,2(h)(4)(iii)(A) requires a petitioner to establish that the 
nature of its position's duties is so specialized and complex that the knowledge required to 
perform thetn is usually associated with the attainment of a bacc;rlaureate or higher degree or its 
cquivalcnt in a specific specialty. The AAO does not find that sul'ficicnt evidence was providcd 
to de~nonstrate that the prol'fered tluties, as described by the pctitioner, reflect a higher degree of 
knowledge and skill than would normally be required of quality assurance directors performing 
the vague and generic duties described by the petitioner. The AAO, therefore, finds that the 
petitioner has also failed to establish that the proffered position qualifies as a specialty 
occupation under the requirements at 8 C.F.R. 5 214,2(h)(4)(iii)(A)(4). 

For the reasons related in the preceding discussion, the petitioner has failed to establish that the 
proffered position qualifies as a specialty occupation under the requirements at 8 C.F.R. $ 
2 14.2(h)(4)(iii)(A). 

The AAO does not need to examine the issue of the beneficiary's qualifications, because the 
petitioner has not provided sufficient documentation to de~nonstrate that the position is a 
specialty occupation. In other words, the benericiary's credentials to perform a particular job arc 
relevant only when the job is lbund to be a specialty occupation. As discussed in this decision. 
the petitioner did not submit sufficient evidence regarding thc proffered position to determine 

I To satisfy this criterion, the rccord must establish that thc specific performance requirements of the 
positio~~ genet-ated [he I-ecruiting and hiring history. A petitionel-'\ perfunctol-y declaration of a p;~rticuln~- 
educ;rlional requil-ement will not m;~sI, thc fact that thc position is not a specic~lty occupation. USCIS 
rnust examinc the actual cmploymenc requirements, n n t l ,  on the basis 01 illat ex;~rni~~atiol~, detertn~r~e 
whcthcl- the position qualifies as a specialty occupation. Sw ~cncrolly f)el;r.~r.~or c. Mrissr~er. 201 F. 3d 
384. In this pursuit, the critical element is not the title of the position, or the fact that ;un employer has 
routinely insisted on certain educational standards, but whether perfol-rnance of the position actually 
requires the theoretical and practical application of a body of highly specialized knowledge, and the 
attainment ol'a baccalaureate or higher degl-ee in the specific specialty as the minirnurn for erltry into the 
occupation as required by the Act. To interpret the regulations ;my other way would lend to ;~h\urd 
results: il USCIS were constrained to rccognize a speci;~lly occupation mcrcly because the petitioner has 
an established practice of demanding certain educational requirements for the prol'fered position - and 
without consideration of how a beneficiary is to be specifically employed - then any alien wit11 a 
bachelor's degree in a specific specialty could be bl-ought into tlrc United States to perfol-tn nun-spccinlty 
occupations, so long as the employer required all such en~ployees to have haccal;~ureate or hisher degrees. 
See, id. at 388. 
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that it is a specialty occupation and, therefore, the issue of whether it will require a baccalaureate 
or higher degree, or its equivalent, in a specific specialty also cannot be determined. Therefore, 
the AAO need not and will not address the beneficiary's qualifications further, except to notc 
that, in any event. tk,e petitioner did not establish that thc beneficiary either holds a license to 
work as a Quality Assurance Director for the petitioner pursuanr to 8 C.F.R. $ 214.2(tl)(4)(v)(A) 
or is not required to hold a license.' As such, the pctition could not he approved even i f  
eligibility for the bencfit sought had been otherwise established. 

The petition will be denied and the appeal dismissed. In visa petition proceedings, the burden of 
proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the 
Act, 8 U.S.C. $ 1361. Here, that burden has not been mct. 

ORDER: The appeal is dismissed. The petition is denied 

' The AAO notes that the Handbook's section on Medical iwd Health Services M;~nagers st;~tzs that all 
States and the District of Columbia require nursing care facility administrators to pass a licensing 
examination. 


