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Enclosed please find the decision of the Adminislrativc Appeals Office i n  your casc. All of [he documcnls 
relaled to this matter havc hccn returned to the office that originally decided your casc. Plcasc he ;ldviscd that 
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DISCUSSION: The nonimmigrant visa petition was denied by the sewice center director, and the matter i s  now 
before the Administrative Appeals Office (AAO) on appeal. The appeal wi l l  be dismissed. The petition will be 
denied. 

'fhe petitioner is a provider o f  decorative flower arrangements that seeks to employ the beneficiary as a 

general manager. The petitioner, therefore, endeavors to classify the be~ieticiaty as a nonimmigrant worker in a 
specialty occupation pursuant to section IOl(a)(lS)(H)(i)(b) o f  the Immigration and Nationality Act (the Act), 
8 U.S.C. Q: I lOl(a)(lS)(H)(i)(b). 

The director denied the petition on July 27, 2009, finding that the petitioner had failed to demonstrate that tlie 
proffered position was a specialty occupation. Specifically, the director noted that the sire and scope of the 
petitioner's business operations did not support a finding that the beneficiary would be primarily engaged in 
performing the services o f  a specialty occupation. 

On appeal, counsel for the petitioner submits a brief and additional evidence, contending that the director's 
findings were erroneous. 

The record o f  proceeding before the AAO contains: ( I )  Form 1-129 and supporting documentation: (2) the 
director's request for evidence (RFE); (3) the petitioner's response to the RFE; (4) the director's denial letter: 
and (5) Form 1.2908 and supporting documentation. The AAO reviewed the record in its entirety before 
issuing its decision. 

Section 214(i)(l) o f  the Act, 8 U.S.C. S: 1184(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoretical and practical application o f  a body o f  highly specialized knowledge, and 

(B) attainment o f  a bachelor's or higher degree in  the specific specialty (or its equivalent) 
as a minitnum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 5; 214.2(h)(4)(ii): 

Specblly occupulion means an occupation which requires theoretical and PI-actical 
application o f a  body o f  highly specialized knowledge in field o f  human endeavor including, 
but not limited to, architecture, engineering, mathematics, physical sciences, social sciences. 
medicine and health, education, business specialties, accounting, law, theology_ and the arts, 

and which requires the attainment o f  a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimurn for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 5 2l4.2(h)(4)(iii)(Al3 to qualify as a specialty occupation, the position must also ineet one o f  

the following critcria: 
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11) A baccalaureate or higher degree or i t s  equivalent i s  nolmally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position i s  
so complex or unique that i t  can be performed only by an individual with a degree; 

(3) The employer nonnally requires a degree or its equivalent for the position; or 

(4) The nature o f  the specific duties i s  so specialized and complex that knowledge required 

to perfonn the duties is usually associated with the attainment o f  a baccalaureate or 
higher degree. 

As a threshold issue, it i s  noted that 8 C.F.R. 5 214.2(h)(4)(iii)(A) must logically be read together with section 
214(i)(l) o f  the Act, 8 U.S.C. S: 1184(i)(l), and 8 C.F.R. 5 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust o f  the related provisions and with the statute as a 

whole. See K Mart Corp. v. Cartier IIIC., 486 U.S. 281, 291 (1988) (holding that construction o f  language 
which takes into account the design o f  the statute as a whole i s  preferred); see ulso C'OITlndependence ./oirn 
Venlure v. Federul Suv. and Loan Ins. Corp., 489 U . S .  561 (1989); Multer of W-F-, 21 l&N Dec. 503 (RIA 

1996). As such, the criteria stated in 8 C.F.R. 5 214.2(h)(4)(iii)(A) should logically be read as being 
necessary but not necessarily sufficient to meet the statutory and regulatoty definition o f  specialty 
occupation. To otherwise interpret this section as stating the necessary and sufficient conditions for meeting 
the definition o f  specialty occupation would result in particular positions meeting a condition under 8 C.F.R. 
5 214,2(11)(4)(iii)(A) but not the statutory or regulatory definition. .See Definsor v. Meissner, 201 F.3d 384. 
387 (5"' Cir. 2000). To avoid this illogical and absurd result. 8 C.F.R. 5 214.2(h)(4)(iii)(A) must therefore he 
read as stating additional requirements that a position must meet, supplementing the statutory and I-egulatoty 
definitions o f  specialty occupation. 

Consonant with section 214(i)(I) o f  the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), U.S. Citizenship and 
Immigration Services (USCIS) consistently interprets the term "degree" in the criteria at 8 C.F.R. 
5 214,2(11)(4)(iii)(A) to mean notjust any baccalaureate or higher degree, but one in a specific specialty that i s  

directly related to the proffered position. Applying this standard, USClS regularly approves H - l  B petitions 
for qualified aliens who are to be employed as engineers, cotnputer scientists. certified public accountants. 
college professors, and other such occupations. These professions. for which petitioners have regularly been 
able to establish a minimum entry requirement in the United States o f a  baccalaureate or higher degrcc in a 
specific specialty, or its equivalent, fairly represent the types o f  specialty occupations that Co~igrcss 
contemplated when i t  created the H - l  B visa category. 

The petitioner is seeking the beneticiaty's services as a general manager. According to the petitioner's .lune 
15, 2009 letter o f  support, the beneficiary's proffered duties are as follows: 

1. Directing and managing the operations o f  the business; 
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2 .  Building up and overseeing a [sic] sales, marketing, purchasing and accounting 
departments; 

3. Searching for, interviewing and hiring and tiring employees; 
4. Developing and implementing cost effective business strategies; 
5. Making decisions and assisting other department's manager in solving problems with 

merchants, customers and operations; and 
6. Reporting directly to the President. 

The petitioner also indicated that the candidate for the proffered position should hold a bachelor of science 
degree in business management. The petitioner submitted an evaluation from Samuel L. Tiras. Ph.D.. 
Department of Accounting, 1,ouisiana State University. which concluded that. by virtue of his fifteen years of 
trailling and work experieuce in management, the beneficiary possessed the [J.S. equivalent of a bachelor's 
degree in business management. 

On July 13, 2009, the director issued a request for evidence, which requested specific evidence in support of 
the contention that the proffered position required an individual with at least a four-year degree, noting that 
the U.S. Department of Labor's Occu~~utionul Outlook Handbook (Handhook) indicated that one could 
become a manager without a college degree. The director specifically requested details pertaining to the 
nature, scope and activity of the petitioner's business, as well as the complexity of the proffered position. 

In response, the petitioner indicated that it was a new company that commenced operations in 2009 and 
currently had zero employees. The petitioner further stated that the non-qualifying duties of the profkrcd 
position "may be relieved only upon the company expanding consistent with the goals and vision of the 
company," yet the petitioner provided no additional details regarding proposed expansion of the bi~siness. 
The petitioner also resubmitted the educational evaluation and job postings submitted initially with the 
petition in further support of eligibility in this matter. Regarding the beneficiary's duties. the petitioner 
provided the following updated overview: 

There will be 3 essential managerial functions: businesb development, ti~iance, sales. and the 
beneficiary will devote 33.33% to each activity. as each activity is peer in relation to the other and 
calls for equal opportunity dedication. . . . 

Utilizing expert marketing management knowledge, create customer base and repeat dynamics within 
the marketing domain; 

Utilizing specialized knowledge of budgeta~y and promotional logistics, prepare for extended and 
sustained profit margin, for horizontal and vertical growth of financially viable sub i l l l i t  patterns in 
holistic management growth; 

Monitor statistical and qualitative response system based on web surf and buying ilnpulses and 
patterns; 
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Submitting reports to parent company in Saudi Arabia on all aspects o f  retail, wholesale and related 
business clusters to provide insight into current health o f  company and business ventures and likely 

outcomes o f  projected growth. 

The director found, and the A A O  concurs, that the proffered position o f  general manager is not a specialty 
occupation. Citing to the Department o f  Labor's (DOL) Occuputronul Oullook fIandhook (Handhook). the 
director noted that the ~n in i~nurn requirement for entry into the position was not a baccalaureate degree or i ts  

equivalent i n  a specific specialty. The director found fi~rther that the petitioner failed to establish any o f  the 
criteria found at 8 C.F.R. 5 214,2(h)(4)(iii)(A). 

On appeal, counsel for the petitioner contends that the director's decision was contrary to current case law and 

is an abuse o f  discretion. Additionally, counsel claims that, contrary to the findings o f  the director. the 
Ifundhook requires a bachelor's degree as the minimum educational requirement for entry into the position o f  
general manager, and contends that the director erred by finding differently. Counsel concluded by stating 
that the petitioner has met its burden o f  proof in these proceedings. 

Upon review o f  the record, the A A O  finds that the petitioner has established none o f  the four criteria outlincd 
in 8 C.F.R. 5 214,2(h)(4)(iii)(A). Therefore, the proffered position i s  not a specialty occupation. 

A t  the outset, the A A O  finds that the petitioner has failed to provide evidence o f  other than speculative and 
indefinite work for the beneficiary, and such evidence does not provide a sufficient basis for the A A O  to 
discem the substantive nature o f  the work comprising the proffered position. ,his fact is in itself sufficient to 
preclude the petitioner from establishing a specialty occupation. A position may be awarded H-I B 
classification only on the basis o f  evidence o f  record establishing that, at the time o f  the petition's filing. 
definite, non-speculative work would exist for the beneficiaty for the period o f  employment specified in tlie 
Form 1-129. The record of proceeding does not contain such evidence. USClS regulations affirmativcly 

require a petitioner to establish eligibility for the benefit i t  i s  seeking at the time the petition i s  filed. .See 
8 C.F.R. 103.2(b)(l). A visa petition may not be approved based on speculation o f  future eligibility or alier 
the petitioner or beneficiary becomes eligible under a ncw set of'facts. See Matter ufMichelin Tire ('otp.. 17 
I&N Dec. 248 (Reg. Comm. 1978); Mutter ofKulighuk, 14 l&N Dec. 45.49 (Comm. 1971). 

The AAO turns first to the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(I) and (2): a baccalaureate or higher 
degree or its equivalent i s  the normal minimu~l i  requirement for entry into the particular posit~on: and a 

degree requirement is com~non to the industry i n  parallel positions among similar organizations: or a 
particular position i s  so complex or unique that i t  can be performed only by an individual with a degree. 

Factors often considered by USClS when detennining these criteria include: whether the Handbook reports that 
the industry requires a degree; whether the industry's professional association has made a degree a minitnun1 

entry requirement; and whether letters or affidavits from finns or individuals in the industty attest that such lil-nls 
"routinely e~nploy and recruit only degreed individuals." See Shunti, Inc. v. Reno. 36 F. Supp. 2d 1 15 1. 1 165 

(D.Min. 1999)(quoting HirdBlaker Corp. v. Slultery, 764 F .  Supp. 872, I102 (S.D.N.Y. 1991)). 
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The AAO routinely consults the Handhook for its information about the duties and educational requirements o f  
particular occupations. The A A O  does not concur with counsel's assertion that the proffered position is  a 
specialty occupation. 

In reaching its own conclusions regarding the nature o f  the proffered positio~i. the AAO has reviewed the 
discussion o f  general and operations managers under the "Top Executives" categoly, as described by the 
2010-201 1 edition o f  the Hundbook. I t  has taken particular note o f  the following section o f  that discussion: 

General and operations managers plan, direct, or coordinate the operations o f  companies 01- 

public and private sector organizations. Their duties include formulating policies, managing 
daily operations. and planning the use o f  materials and human resources, but are too diverse 
and general i n  nature to be classified in  any one area o f  management or administration, such 
as personnel, purchasing, or administrative services. In some organizations. the duties o f  
general and operations managers may overlap the duties o f  chief executive officers. 

To monitor operations and meet with customers, staff, and other executives, general 
managers and executives travel considerably among international, national, regional. and 
local offices. Many top executives also attend meetings and conferences sponsored by various 
associations. In large organizations, job transfers between local offices or subsidiaries are 
common for those on an executive career track. I 

As noted by the director, a review o f  the training required for positions included in the heading o f  top executives 
indicates that the formal education o f  such employees varies widely. Specifically, the /fundhook statcs as 
follows: 

Education and training. Many top executives have a bachelor's or inaster's degree in 
business administration, liberal arts, or a more specialized discipline. The specific type and 
level o f  education required often depends on the type o f  organization for which top 
executives work. College presidents and school superintendents, for example, typically have 
a doctoral degree in the field in which they originally taught or in education administration. 
(For information on lower level managers i n  educational services, see the Handbook 
statement on education administrators.) 

Some top executives in the public sector have a degree in public administration or liberal arts. 
Others might have a more specific educational background related to their jobs. (For 

information on lower level managers in health services, see the Handbook statement on 
medical and health services manaeers.) 

Many top executive positions are tilled from within the organization by promoting 
experienced lower level managers when an opening arises. In industries such as retail trade or 

I Occupationul Ozrrlook Hundbook, 2010-201 1 Edition, at www.bls.govloco/ocos012.ht1n 
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transportation, for example, individuals without a college degree may work their way up 
within the company and become executives or general managers. When hiring top executives 
from outside the organization, those doing the hiring ofien prefer managers with extensive 

2 
managerial experience. 

While the Hundbook indicates that many top executives have a bachelor's degree in business administration or 
liberal arts, no evidence in the Handbook indicates that a baccalaureate or higher degree irr a specific specialtj, or 
its equivalent. i s  required for a top executive or, more specifically; a general manager. ThereTore, since the 

Handbook does not indicate that a degree in a specific specialty is nor~nally required, the petitioner has not 
satisfied the criterion at 8 C.F.R. $ 214.2(h)(4)(iii)(A)(I). 

The A A O  now turns to the first prong o f  the criterion at 8 C.F.R. 8 214,2(h)(4)(iii)(A)(.?) 7'0 saris% this 

criterion, a petitioner nlust establish that its degree requirement for the proffered position i s  colnmon to thc 
petitioner's industry in parallel positions among similar organizations. 

Factors considered by the AAO when determining this criterion include whether the industry's professional 
association has made a degree a minimum entry requirement; and whether letters or affidavits firm lirms or 
individuals in the industry attest that such firms "routinely employ and recruit only degreed individuals." See 
Shunti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting Hird/Bluker Corp. v. Suva, 712 F. 
Supp. 1095, I I02 (S.D.N.Y. 1989)). 

Regarding what i t  asserts to be parallel positions in its indusw. the petitioner has provided seven job vacancy 

postings advertised at ~y>>:\y. , !~l~)~r~~lc~.com. O f  the seven postings, three are confidential listings that fail to 
identify the nature and scope o f  the company for which the position o f  general manager i s  being advertised; 

however. they indicate that the industry for each such posting includes energy, nianufacturing. and retail. 
Moreover, the four postings which include complete listings and cotnpany information are for companies that 

are not considered similar organizations within the petitioner's industry. The petitioner i s  a new decorative 
tlower arrangement company with no employees. The four postings with detailed information indicate that 
the companies which seek to hire general managers are: ( I )  . a century-old 
manufacturer and distributor o f  durable consumer products; (2) 1- a national data 

technologies and services; and (4) , a technology and services company providing systems for risk 

forecasting, process management, and loss prevention. None o f  these four companies can be considered 
similar to the petitioner's decorative tlower arrangement company which is  newly formed. has no employees, 
and lacks a national andlor international market presence. 

While al l  postings indicate that a bachelor's degree i s  a requirement, the advertisements are for entities that 

are not similar in scope or focus to the petitioning entity. The wide variety o f  fields in which the above- 
referenced companies are engaged does littlc to persuadc thc AAO that thcsc arc parallcl positiotis in the 
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petitioner's industry. In addition. i t  should be noted that, whilc a bachelor's degree is required for most o f  the 
.job postings, none o f  the postings require a degree in  a specific specialty. Therefore, the petitioner lias failed 
to establish the first alternate prong o f  the referenced criterion at 8 C.F.R. 5; 214.2(h)(4)(iii)(A)(2/. 

Under the alternate prong at 8 C.F.R. 6 214.2(h)(4)(iii)(A)(2), the petitioner may show that the proffered position 
i s  so complex or unique that only an individual with a degree can perform the work associated with the 
position. 

The record o f  proceeding, however, contains insufficient evidence regarding the specific work the proffered 
position would actually encompass. I n  fact, the record o f  proceeding does not develop the actual content of 
that work beyond generic and general functions - such as "[dlirecting and managing the operations o f  the 

business," "developing and implementing cost-effective business strategies," and "creat[ing] a customer base 
and repeat dynamics within the marketing domain" - and the petitioner has provided no documentary 
evidence addressing the relative cornplexity or uniqueness o f  the proffered position. As such, the record of 
proceeding lacks an evidentiary record which would afYord the AAO a reasonable basis by which lo  assess the 
proffered position in temis o f  colnplexity or uniqueness. 

Further. while the size o f  a petitioner's business i s  normally not a factor in determining the nature of' a 

proffered position, both level o f  income and organizational structure are appropriately ireviewed when a 
petitioner seeks to e~i iploy an H-IR worker. In matters where a petitioner's business i s  relatively small. the 
A A O  must review the record for evidence that i t s  operations, are. nevertheless. o f  sulTicient co~nplexit) to 
indicate that it would employ the beneficiary in a position requiring a level o f  managerial knowledge that may 
be obtained only through a baccalai~reate degree in business management or its equivalent. 

At the time o f  filing, the petitioner stated that i t  i s  a ncw office that colnmenced business operations in 2000. 
I t  further claimed lo have no employees or gross annual income. As a flower arrangement colnpany. there is 
n o  indication that i t  employs floral designers or arrangers or other staff members to handle the everyday tasks 
associated with such a business. Nor  has the petitioner submitted a business plan which ot~tlines the potential 
organizational structure o f  this new business. This raises questions regarding the legitimacy o f  the 
petitioner's need for a general manager when i t  does not appear to have adequate staff to perform its essential 
operations. In this regard, the record offers no meaningful evidence to establish that the duties to be 
performed by the beneficiary in relation to the petitioner's claimed operations are sufficiently complex to 
require the services o f  a degreed individual. Further, the petitioner's not submitting infomiation related to its 
finallcia1 operations or general business dealings contributed to its failure to establish for thc proffered 
position the cornplexity or uniqueness required for the second alternative prong at 8 C.F.R. 
$ 2 14,2(11)(4)(iii)(A)(2). 

For the reasons discussed above, the petitioner has failed to establish the second prong o f  the refel-enced 
criterion at 8 C.F.R. 5 214,2(h)(4)(iii)(A)(2). 

'1'0 determine whether a proffered position may be established as a specialty occupation undel- the third 

criterion, which requires that the employer demonstrate that i t  nor~nally requires a degree or its cqi~ivalcnt lor 

the position. the A A O  usually reviews the petitioner's past employment practices, as well as the histories. 
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including n;imcs and dates 111' ernplciymcnl, 111' lliosc cmpluyccs with degrcch who previously licltl tlie p~~s i l ion ,  
and copies of those cmployccs' diplomas. In the instant rn;lttcr, tlic pctitioncr is ;I new office 1Ii;it has no 
cmployccs and no hiring history. Thcrcforc, since tlic pclitioncr has not estahlishcd that i l  prcviously 
recruited and employed only degrccd gcner;il managers, the criterion at X C.F.K. 5 214,2(h)(4)(iii)(A)(.Z) has 
not hccn salisficd. 

The Uourth criterion at 8 C.F.R. $ 214.2(h)(4)(iii)(A) requires that the petitioner cst;ihlish t h a ~  the nature 01' ihc 
spccilic duties is so speci;ilizcd and complex that the knowledge requirctl Io pcrlorm them is usually 
;issociatcd with the ;iltainmcnt of a haccalaurcatc or higher degree. 

Again, the Hc~f~dlrook reveals that the dutics 01' the prollcrcd p(1sitio11 comport wilh those of lhc gcneral- 
manager occupa~ion; hut thc Handbook indicates a wide range 01' educational ;ind experiential h;ickgrnunds 
that arc associated with this occupation, including credentials not amounting to a baclielor's degree. or the 
equivalent, in ;I specific spccialty. As evident in this dccision's excerpts from tlie petitioner's submissions. 
tlic petitioner has addrcsscd the dutics of the prtil'lercd positicin in cxclusivcly generalized and generic terms, 
which do not convey ;In nssocinlic~n with a particul;ir type and educ ;~ t i~~na l  levcl 01 knowledge. Funhcr, Ihc 
pailioncr has pnivided no documcnt;lry evidence cst;ihlishing llic tlulics as so complex or uniquc that their 
pcrli~rmancc would require the lcvcl 01 liiglrly spcci;ilizcd kn~iwlcdgc requisite i l r  illis criwrion. Thus, tlic 
pclitirincr k~i l s  to s;~tisl'y the fourth critcrii~n ;I! X C1.F.R. 6 214.2(11)(4)(iii)(A). 

As related in the discussion above, the pctiti~incr has leiled 111 establish th;it the prolfcrcd position is ;I 

spcci;ilty occupation. Accordingly. the AAO shall not disturb tlie director's denial of tlic petition on t l i ; ~ ~  
gniund. 

The burden 01' proof in the proceedings rests st~lcly with the petitioner. Section 2'11 of the Act. S 
U.S.C. C; 1361. Tlic petitioner h;is not sustained that hurdcn. 

OKDEH: Thc appcal is dismissed. Tlic petition i!, denied 


