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Immigration and Nationality Act. 8 U.S.C. $ 1101(a)(15)(H)(i)(b) 

ON BEHA1.F OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision o f  the Administrative Appeals Ot'iicc in 4our case. A l l  of the 

documents related to this matter have been returned to the office tliat originall) decided )our casc. I'lcasc 
be advised tliat any further inquiry that you might have concerning your case must be made to thilt oflice. 

If yo1 believe the law was inappropriately applied by us in reaching our decision. or you have additional 
information that you wish to have considel-ed. you [nay tile a inotioll to reconsider or a motion to reopell. 

I ' l ie specific requirements for ti l ing such a request can be found at 8 C.F.R. 103.5. A l l  motions n~ust be 
submitted to the office that originally decided your case by filing a For111 I-290B. Notice o f  Appeal or 
Motion. with a fee of $630. I'lease be aware tliat X C.F.R. $ 103.5(a)(l)(i) requires that any 1ilotio11 ~ilust 
be tiled withill 30 days o f  the decision that the motion seeks to ireconsider or reopen. 

Thank you. 

I'erry Khew 
Chief, Administrative Appeals Office 



For H - I  R visas . . . D H S  accepts tlie employer's petition (DHS Form 1-12')) w i t l i  tlie 
D O L  certif ied I.CA attached. In dofng .S(I .  / / I C  1)/1.5' ~ / ~ ~ / ~ ~ I ~ I ~ I ; I ~ ~ ~ . S  \v/i~,/hc,r I I ~c ,  pc , / f / Io~~ 1,s 
.su/>;jortrd by r m  LC 'A w,hich corre.sl>ond.s wi/h 1/i~~prlili(117. \\.lrether (lie occupatiol~ i1;1111ed 
in tlre [ LCA ]  is a specialty occupation or wl ie t l~er  the indi\.idual i s  a ihslr io l~ !node1 ot 
distinguished merit and ability. and whethel- the qualilications o f  the noni~nmigl-ant nreet 
the statutory requirements o f  H-1 B visa classification. 

[Italics added]. As 20 C.F.K. 5 655.705(b) requires that USCIS ensure that an L C A  actuall? supports the 
H - I  B petition f i led on behalf o f  the beneficiary. t l i is reg i~ la t io l~  inllcrcntly necessitates tlre t i l ing o f  all 
amended H - I B  petition to permit USClS to perfbrm its regulator\ duty to ellsure that tlrc neb\ I.CA 
actually supports the 11-18 petition t i led on behalf o f  the beneficiary. In  addition, as 8 C.F.R. 
103.2(b)(l j requires el ig ibi l i ty t o  be established at the t ime o f  lil i lrg. i t  is factually impossible for an [.(:A 
certified by D O L  after the f i l i ng  o f  an init ial H - I B  petition to establish eligibi l i ty at t l ic t ime tlre initial 
petition was ti led. Therefore, in  order for  a petitioner to con~p l y  wi th  8 C.F.R. 5 103.2(bj(I) and for 
lJSClS to perform its regulatory duties under 20 C.F.R. 5 655.705(b). a petitionel- must t i le an a~nended 

t i -1B  petition wi th  USClS whenever a beneficiary's j o b  location changes such that a nen  1.CA is 
required to be fi led wi t l i  DOL.  

F~~r t l i e r~ i io re .  to ascertain the intent o f  a petitionel-. USClS must look to tlre Form 1 9  I t l ~ e  

docl~ments t i led in  support o f  tlie petition. I t  is only in  this manner that the agencq can detern~inc tlie 
exact position offered, the location o f  employment. the PI-offered wage, et ceters. I f  a petitioner's intent 
changes wi th  regard to a matel-ial terrii and condition o f  e ~ r r p l o \ l ~ ~ e l ~ t  or tlre be~~el ic ial-y 's cl igibi l i ty. all 
a~ilended or new petition lnust be tiled. l o  allo\\ a petition to be a~nended in any other \\a) \ \ o ~ ~ l t l  he 

con t ray  to the regulations. Taken to tlie extreme. a petitioner could then simply claim to offer \ \ l i ;~ t  is 
essentially speci~lativc employment when f i l ing t l ic petition only to "clrangc its illtent" after the lact. 
either before or after tlie H - I B  petition has been adjudicated. Tlie agent! made clcar long ago that 
speculative employment i s  not permitted in tlie H - I  H prograln. A 1998 proposed r t ~ l e  doculne~rted this 
p o s i t i o ~ ~  as follo\vs: 

Historically, the Service has not granted H - I B  classit icatio~i on the basis o f  speculative. 
or undetermined, prospective employment. The 11-IB classilication is not intended as a 

velricle fbr an alien to engagc in  a j o b  search within tlie United States, or for e~nployers to 
br ing ill temporary foreign workers to rileet possible \vorkforce needs arising from 
potential business expansions o r  the expectation oS potential new customers or contracts. 
To determine whether an alien is properly classifiable as an H I D  nonim~nigrant under 
tlie statute. the Service IIILI~~ first exa~n i~ re  the duties o f  the position to be occupied to 

ascertain \vlretlier the duties of the position require tlre attai~nncnt o f  a specific bacllclo~.'~ 
degree. See section 214(i) of the Immigration and Nationality Act (the ..Act"). Tlie 

Service  nus st then determine whether the alien has the appropriate dcgrcc for the 
occupation. I n  the case o f  speculative e~nployn~cnt .  the Service i s  unable to per fo r~n  
either part o f  tliis two-prong analysis and. therefore, ir ilnnble to aci j~~t l ic;~tc propcrl> o 
request for H - I  B classil icatiol~. Moreover. tlrere ib  110 a s s ~ ~ l a ~ ~ c e  that the alien \ \ i l l  engage 

in  a specialty occupation upon arrival i n  this country. 



Tlie second issue is whether the petitioner failed to provide an itinerary in support of the petition 
as required by 8 C.F.R. 5 214,2(h)(2)(i)(B). Specifically, 8 C.F.R. 5 214,2(h)(2)(i)(B) state?: 

Service or training in more than one location. A petition that requires services to 
be performed or training to be received in more than one location must include an 
itinerary with the dates and locations of the services or training and must be tiled 
with USCIS as provided in the form instructions. I'he address that the petitioner 
specifies as its location on the Form 1-129 shall he where the petitioner is located 
for purposes of this paragraph. 

On appeal, the petitioner claims that, as it will "at all t in~es"  he the beneficiary's employer. an 
itinerary is not required. Although additional itinerarq secluiremcnts at X C.I'.Ii. 
214,2(h)(2)(i)(F) govern agent-based petitions. the itinerary requirement at 8 C.l:.R. $ 
214,2(h)(2)(i)(B) applies to all H petitions sceking services or training "in more than one 
location" regardless of who the employer of the beneliciary may he. In this matter. while the 
petitioner may have initially intended only to employ the beneficiary in onc location. i.e.. 

. this intent ob\,iously changed after the petition's tiling date when tllc 
additional proposed employment i n  was either never fornialized or i t  mas canceled. 
The result of which. however. was that thc beneliciary. then employed i n  was 
transferred to an additional location i n ~ h u s .  again. whether a single employment 
location was intended or not, the actual result was the petitioner sought to retroactively aut1io1-i1.e 
thc e~nploynient i n a s  well as a n  additional employment location in - 
without the tiling of an itinerary. 

As indicated above. the proper course of action here was ibr the petitioner to tile an amended or 
new petition. It h i led  to do this and instcad seeks to amend a pending petition with f;lcts ! 
cvidcnce that came into existence alier the tiling date of the petition. 'l'hc regulations do not 
pertilit such evidence to be accepted or considered. See 8 C.F.R. $ $  103,2(b)(l)  and (12). As 
such. the petitioner's attempt to change its petition aster the date it was filed or to othcrwisc 
amend it in this manner must be rejected. Even if such a changc could be accepted. the petitioner 
would still be required to submit an itinerary. \vliich it again has ljilcd to do. I'11ereli)t-c. the 
petition must he denied on this additional basis. 

Beyond the decision of the director, another issue in the present matter is whether the petitioner 
has established that it meets the regulatory definition of a United States employer. As that tern1 
is delilied at 8 C.F.R. $ 214.2(h)(4)(ii) such that i t  has standing to tile the instant petition. 
Specifically. the AAO n l ~ ~ s t  detel-mine whether the petitioner has established that i t  \ \ - i l l  h a w  "an 
employer-employee relationship with rcspect to employees ~ ~ n d e r  this pall. as indicated by the 

63 Fed. Reg. 30419, 30419 - 30420 (June 4, 1998). Wllilc a petitioner is certainly permitted to change its 
intent with rcgard to non-spcculativc employment, e.g.. a change in duties or job location. it inust 
tn~~~etlieless document such a material change in intent through an amended petition in accorda~lce \rith 8 
C.F.l<. g 2 14.2(h)(2)(i)(E). 
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ljct that it may hire, pay. tire. supcrvise. or othcrwise control the ~vork oI'an> S L I C ~  employee." 8 
C.F.R. 3 214.2(h)(4)(ii)(2). 

Section lOl(a)(lS)(H)(i)(b) of the Act, 8 U.S.C. $ 1101(a)(l5)(H)(i)(b). dctines an 1 1 - 1  H 
nonimmigrant as an alien: 

(i) who is coming temporarily to the llnited Statcs to pcrl'orm ser\;iccs . . . in a 
specialty occupation described in section 1184(i)(l) . . .. who meets the 
requirements of the occupation specified in section 4 ( i ) ( 2 )  . . .. and with 
rcspect to whom the Secretary of Labor deterniinrs . . . that the intending 
employer has tiled with the Secretary an application under 1182(n)(l). 

"llnited States employer" is defined in the Code of Fcdcral Regulations at 8 C.F.R. 8 
2 14.2(h)(4)(ii) as follows: 

Uniled S/cr/e.\ ernj~loyer means a pcrson, lirni. corporation. contractor. or other 
association. or organi~ation in the United States uhich: 

( I )  Engages a person to work uithin the l'nited States: 

( 2 )  Has an employer-employee relationship with rcspcct to cmployccs 
under this part, as indicated by the fact that it may hirc. pay. lire. 
supervise, or otherwise control the work of any such employee: 
and 

(3) Has an Internal Revcnue Service Tax identilication nunibcr 

The scope of thc position is described as lhllows in the support letter thc petitioner submitted 
with thc H-l B petition on behalf of the beneficiary: 

Our - participate as members of an engineering team 
involvcd in the develonment. imolcmcntation and customization of clientlserver , , 
or wcb-enabled business avolications utilized bv coruorations for finance. s u o n l ~  - which functions or relational databases and 
over a variety of computer network configurations. A succrssl'i~l candidate nlust: 
enter program codes into a computer system. input test data into computer. 
observe computer monitor screen to interpret program-operating codcs. corrcct 
program errors using methods such as modifying program or altering scquencc of 
program stcps. As can be seen. the nature of these duties is so specialized and 



complex that the knowledge required to perform these duties is usually associated 
with the attainment of a Rachelor's degree or some specialized training. 

In the support letter. the petitioner goes on to provide the following breakdown of job  duties: 

Technical work: will be rcsponsible li>r Technical Development aspects of 
projects that is completing as they related to upgrades. con\:ersions. 
migrations. and implementations (70'X1): 
Support: I'his positiorl will also assist in providing support to past and prcscllt 
[the petitioner's] clients (20%); 
Presentations: Assist the sales department of [the petitioner] in presenting the 
technical aspects of the projects to ncw or potential clients (5%): and 
Analysis and Reconlnlendations: Participatc with Ithe pctitioncr's] tcam that 
provides comprehensive analysis to [the petitioner's] clients. This analysis 
ilicludes reviews of previous installations. recommendations for upgrades. 
data monitoring. security, disaster recovery, etc. (5%). 

As indicated above, d ~ ~ e  to the lack of work in - the beneficiar!. was 
transferred to and a second LCA was s ~ ~ b ~ n i t t e d  for a computer programmer to work 
i n  - The LCA lists a prevailing wage of- 

On July 30. 2008, the director issued an RFE stating. in part, that the evidence of record is not 
sufficient to demonstrate whether the petitioner is the actual employer or acting as an agent. 
whether a specialty occupation exists. and whether there was a bona fidejob offer at the time of 
liling. The petitioner was also requested. inter alia. to submit copies of its contlxctual 
agreements with the beneficiary and with companies ihr which thc bcneliciary would be 
providing consulting services. I'hc director also rccl~~cstcd docutnentation evidencing thc 
petitioner's business operations. 

The petitioner responded to the KFE with a letter dated. October 21. 2008, asserting that the 
petitioner is the actual employer o f  the beneficiary as it has an employment contract \vith the 
beneficiary: it pays thc beneficiary's salary and the petitioner controls the work products and 
assignments given to the beneficiary. 

The pctitioner submitted a master contractor agreement between - and - l'hc petitioner presented cvidcnce that is the former name 
of the petitioncr. 'I'hc contract includes a purchase order w i t h  Under the 
consultant details. the beneficiary is listcd. Under the project details. it states the project location 
as The 
project start date is July 30,2007 and the cnd datc is "open." 

In addition. the petitioner submitted a letter from the 
7. 2008. I 'he letter statcd 

contract with for the perforlnance of IT services.'' The letter furthel- stated that '.since 
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S L I I ~  2007. [the beneficiary,] an employee of has been placed 011 assignment ir1t11 
Kambus Inc. under said contract. 

This documentation provided in response to the RFE cvidcncing that the beneliciary will he 
assigned to a third party client site through a subcontract hctwccn the petitioner and another 
company provides conllicting information. On the one hand, the letter of verification ti-om 

indicates that the beneficiary will be assigned to client sites and that he is an 
employee o f  On thc other hand, the petitioner states on the Form 1-129 and the I.CA 
that the beneficiary will be cniployed by the petitioner at its office in - I t  is 
incumbent upon the petitioncr to resolve any inconsistencies in the record by indcpcndcnt 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suftiee 
~ ~ n l e s s  the petitioner submits competent objective evidence pointing to where the truth l ~ e s  
bfu//er. of Ho. 19 I&N llec. 582. 591-92 (BIA 1988). 

On appeal, the petitioner, through in-house counsel. asscrts the following: 

In this instance, the Petitioner supplied contracts bctueen the petitioncr and- - and a letter From the end client, s h o w i n g  the beneficiary 
was on a project in - The Statement of Work for - 

at the beneficiary will he wol-king at 
The letter limn p r o v i d e s  

information that the beneticiary is providing specialtg occupation work on- - and financial implementation. The petitioner also 
provided a contract between themselves and in - 

whcrc the beneficiary was anticipated to work but the deal fell through. 

The petitioner also states that is "does not have acccss to the contract between- 
or .- 

'I'he AAO will lirst address the issue of whether or not the pctitioncr qualifies as a llnited States 
employer. In the KFl: response letter and in the appeal brief. counsel for the petitioner argues 
that the petitioner is the actual employer. 

Given that the offer letter to the beneficiary explicitly states that the beneficiary will be assigned 
to client sites, and the bcneficiary is listed as a contractor in the purchase order agreement. the 
AAO concludes that the petitioner's clients arc the actual end-user entitics that W O L I ~ ~  generate 
work for thc bcncticiary and whose husincss needs uould ultimately determine uhat the 
beneficiary would actually do on a day-to-day basis. 'l'he letter subn~ittcd by the 
petitioner corroborates the conclusion that the beneficiary is working at a client site. Thereli>re. 
by not submitting any documentation justifying the assignment o f thc  hcncficiar); to the projects 
for third party client(s) requiring the performance of duties in a specialty occupation. the 
petitioner precluded the director liom deterrniliilig whether the pctitioncr has made a bona lide 



offer of  employment to the beneficiary or that it has or will have suft icien control over thc 
beneficiary to cstablish an employer-employee relationship based on tlie evidence of  record.' 

In addition, as  noted above. the letter from stated that the hcncticial-y is a n  
employee o f  It is incumbent upon the petitioner to resolvc any inconsistencies in thc 
record by independent objective evidence. Any attempt to explain or reconcile s ~ ~ c h  
inconsistencies will not suffice unless the petitioner submits competent objective c\.idcnce 
pointing to where the truth lies. Mutter ( ~ f ' H o ,  I 0  l&N Dec. at 591-92. 

Although "linited States employer" is delined in the regulations. it is noted that "employee." 
"employed." "employment," and "employer-employee relationship" are not defined lbr purposes of' 
the 11-1B visa classification even though these telnis are used repeatedly in both tlie Act and tlie 
regulations, including within the definition of "United States employer" at 8 C.I:.ll. 5 
2 42(h) (4 ) ( i i )  Section lOl(a)(lS)(H)(i)(b) of the Act indicates that an alien corning to the llnited 
States to perform services in a specialty occupation will have an "intending employer" who will 
tile a labor condition application with the Secretary of  Labor pursuant to section 212(n)(l)  of  tlie 
Act. 8 [J.S.C. 5 11 82(n)( l ) .  The intending cmployer is described as offering full-timc or part- 
time "employment" to the H-IF3 "employcc." Sections 212(11)(1)(A)(i) and 212(n)(2)((:)(vii) ol' 
the Act, 8 U.S.C. $;$; 1182(n)(l)(A)(i) and 1182(11)(2)(C)(vii). F~irther. the regulations indicate 
that "United States employers" must file Form 1-129 in order to e lass ib  aliens as 11-1U 
temporary "employees." 8 C.F.R. $5 214.2(h)( 1) and 214.2(11)(2)(i)(A). Finally. the delinition 
of  "United States employer" indicates in its second criterion that the petitioner must have an 
"employer-employcc relationship" with the "employees tinder this part." i.c.. thc 11-I13 
beneliciary, and that this relationship be evidenced by the employer's ability to "hire. pay. lire. 
supervise. or otherwise control the work of any s ~ l c h  employee." 8 C.F.K. $ 214,2(11)(4)(ii) 
(defining the term "United States eniployer"). Accordingly. neitliel- the legacy Imnligl.ation and 
Naturalization Service (INS) nor U.S. Citizenship and Immigration Services (USCIS) has defined 
the terms "employcc," "employed." "employment." or "employer-employee relationship'' by 
regulation for purposcs of the H-IR visa classitication, even tllo~tgh the law describes 1 1 - 1  t3 
beneficiaries as  being "employees" who must haue an "employer-employee relationsllip" \zit11 a 
"United States employer."' Therefore. Ibr purposes of  the 11-1B visa classilication. these terms 
arc undctined. 

I<\,en though the petitioner put in the Form 1- 129 and I.CA that it intends to employ the beneticiar) at its 
oflice i n .  given that this information contradicts the statements made in the oft'cr lcttcr 
and the master contractor agreement submitted by the petitioner as described above. the A A O  cannot 
verify wlicrc the beneficiary will actually be employed. Based on the evidence submitted. lio\rcvcr. it 
\vould appear that the beneticiary will not be etnploycd at tile petitioner's office i n  As 

mentioned previously. i t  is incu~nbent upon the petitionel- to rcsolvc a114 inconsistencies in !lie record hq 
independent objective evidence. Any attenipt to explain or rcco~icile such inconsistencies \ \ i l l  not suftice 
unless the petitioner submi~s competent ob,jective e\;idence poinrins to ulicre 1lte trutl l  lies. , I , / ~ I I I C , ~  o f ' H ( ~ .  

19 l&N Dec. 582. 5!,1-92. 
' I t  is noted that. in certain li~nitcd cil-cumstanccs. a pctitionrl- might 1101 ~ircessarily hc tlic "c~iipl~i>t.l-" (if 
an H- IB  beneficiary. IJnder 8 C.F.R. 5 214.2(11)(2)(i)(F). it is possible for all "agent" \\ho \ \ i l l  not hc tllc 



The Supreme Court of  the IJnited States has determined that where fcdcral law fails to clearly 
define the term "employee," courts should conclude that the term was "intended to describe the 
conventional master-scrvant relationship as understood by common-law agency doctrine." 
Il'uiionwide Mulual Ins. Co. v. Durden, 503 U.S. 318. 322-323 (1992) (hercinafter "D~~i.tien") 
(quoting ('ommuniiy,fijr C'reutivc ilron-Violence v. Reid. 490 IJ.S. 730 (1989)). That definition is 
as follows: 

..I11 determining whether a hired party is an elnploycc under the general common 
law of  agency. wc  consider thc hiring party's right to control the malrncr and 
means by which the product is accomplished. Among the other factors relevant to 
this inquiry are the skill requircd: the source of  thc instrumentalities and tools: the 
location of  the work: the duration of the relationship bctwccn the parties: \vhctIict- 
the hiring party has the right to assign additional pro,jects to the hired party: thc 
extent of  the hired party's discretion ovcr when and how lo~ ig  to work: the method 
of  payment: the hired party's role in hiring and paying assistants: whether the 
work is part of  the rcgular business of the hiring party: whether the hiring party is 
in business: the provision of  employee bcnctits: and the tax treatment of tlic hit-ed .. party. 

Llc~rden, 503 U . S .  at 323-324 (quoting ('ornrnlmiiy, for C're~~tirle n'on- Violei7ce 1,. Reid. 490 IJ . S .  
at 751-752): .see u/.so Re.sta/emenr (Lyecond] of Agerlc:~ $ 220(2) (1958): ('lockomc~s 
(;u.~iroenierology A.s.sociules. P.( '  1). Wells, 538 U.S. 440 (2003) (hereinaftcr "('lockcir~ztr.s").. 4 s  
the common-law test contains "no shorthand formula or magic phrase that can bc applicd to find 
the answer, . . . all of  the incidents of  the relationship must bc assessed and weighed with IIO one 
factor being decisive." Llczrden, 503 IJ.S. at 324 (quoting NI,Ril I.. liniled ins. ( ' ( I  ofAri7cricc1. 
390 U . S .  254.258 (1968)." 

;~ctual "employer" ofthe H-I B temporary employee to lile a petition o n  behalf ofthe actttal ell~plo!e~- and 
tlie beneficiary. I-lowever. the regulations clearly rcqitirc tl-I H bcnclicinrics of "agent" petitio~is ti1 still 
be employed by "employel-s." who are required by  regulation to liave "eniplo>er-emplnhec relationsliilis" 
w i t h  respect to these I I-IB "cnrployces." .%c i d ;  8 C.I'.II. $$ 214.?(h)( I )  and 714.?(h)(-l)(ii) (dclilling 
tlie term "United States employer"). As such, the requireliiellt lliat a bcneliciar) I~avc a ilnitecl States 
employer applies equally to single petitioning eliiployers as \\ell as multiple non-petitioning emplokers 
represented by "agents" under 8 <:.F.K. 4: 214.2(h)(Z)(i)(F). I'he (1111) difference is that tlie illtimate. noli- 
petitioning e~nploqers of thc H- I B crnployees it1 these scer~arios do r~ot dirccrlq tilc pcritiorth. 
4 While the Drl~~Ierr court considered only the definitii~n of "cmployec" under tlic Emplo)cc Rctircnicnt 
Incolne Security Act of 1974 ("ERISA"), 29 1J.S.C. 1002(6). and did not address tlie detinirioti of 
"clnployer." courts have generally refused to extend the colnmon la\\ agency detinition to ERISA's use of 
employer because "the definition of 'employer' in ERISA. ulilike the detinition of 'employee.' clear11 
indicates legislative intent to extend the definition beyond the traditional cotnmon law deti~~ition." S ~ C J .  
e.g.. D0~'er.s v. Andrew Weir .S'hr/~~?irlg. Lld, 810 F.  Supp. 522 (S.L).N.Y. 1992). qff'd. 27 F.3d X O O  (2"" 
Cir. 1994). cell, do?itd, 5 I3 U.S. 1000 ( 1  994). However, i l l  this matter. the Act does not eshibit a 
legislative intent to extend the definition of "employer" in section lOl(a)(lS)(H)(i)(b) of tlie ~ c t .  
"employtiienr" it1 section 212(n)(l)(A)(i) oftlre Act. or "emp1o)t.e" in section 21?(n)(2)((')(vii) ofthe Act 
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Therefore. in considering whether or not one is an "employee" in an "employer-cml~loycc 
relationship" with a "United States employcr" ibr purposes of 11-1U nonimmigr;~nt petitiotls. 
USCIS will focus 011 the common-law touchstotlc of control. ('1c1ckumcr.s. 538 I!.S. at 450. 
Factors indicating that a worker is an "enlployee" of  an "cmployer" are clearly delineated in both 
the Davden and (Iluckumc~s decisions. 503 CJ.S. at 323--324: see c11.co Kesltr~en~c~nr /,Yc,concl) c ~ f '  

Agency Jj 220(2) (1958). Such indicia of control i~lclude when. where. and ho\h a  orkc kc^- 
performs the job: the continuity of the worker's relationship with thc cmployer: the tax treatment 
of  the worker; the provision of  employee benefits: and whether the work performed by the 
worker is part of  the employer's regular business. Scje ('lackumtrs. 538 U.S. at 448-449: c/. ;\/e~, 
C'omnpliunee Mcinuul, Equal Employment Opportunity Commission. $ 2-III(A)(l). (EEOC 2006) 
(adopting a materially identical tcst and indicating that said tcst was based 011 the lluvdem~ 
dccision); see also Dqfin.sor 1%. Mci.ssner. 201 F.3d .384. 388 (5'" Cir. 2000) (determining that 
hospitals. as the recipients of  beneficiaries' scrvices. are the true "employers" of  H - l B  nurses 
under 8 C.F.R. 5 214.2(h), even though a medical contract service agency is the actual petitioner. 
because the hospitals ultimately hire. pay. fire. supervise. or otherwise control the work of  the 
hcneliciaries). 

It is important to note that the factors listed in L)um-den and C'luckutnc~.~ are not exhaustive and 
11iust be evaluated on a case-by-case basis. Other aspects of the relationship between the parties 

beyond the traditional colnrnon law definitions. Instead. in tlie context ol'tlie 14-1 H \isa classification. tlie 
term "United States employer" was defined in the regulations to be even more restrictive tlia~i the 
common law agency definition. A federal agency's interpretation o f  a statute \\hose administratio11 is 
entrusted to it is to be accepted u~iless Congress has spoken dil-ectly on tlie issue. Sci, ('lri,~~rom~. L'..S..~I.. 
111~. I,. &"Y'rtnrtrl Re~ormrcr.~ D<f>rl.se ('onncil. I l l ( .  .. 467 (IS. 837. 8.3.3-45 ( 19x4). 

I'he regulatory definition of "United States e~nploycr" requires tl-It3 ernploycrs to have a tax 
identification nu~iibcr, to employ persons in the U~iited States. (1nd to have an "employer-cnrplop 
relationship" with tlie H-IB "employee." 8 C.F.K. 8 214.2(h)(4)(ii). Accordingly. the term "United 
States employcr" not only requires H-1B e~nployers and employees to have an "e~iiployer-employee 
relationship" as ~~nderstood by common-law agency doctrine. it i~~iposes additional rcquircnicllts. tlii~s 
indicating that the regulations do not indicate an intent to extend the definition beyond "thc traditional 
common law delinition." Therefore. in the absence of an intent to impose broader detinitions b) either 
Congress or USC:IS, the "conventional master-sel-vant relationship as understood by c o ~ ~ r m o ~ ~ - l a w  agency 
doctl-ine." and the DLII-den construction tcst. apply to thc terms "employee." "employer-e1111)Ioyee 
relationship." "employed." and "employment" as used in section I O l  (a)(l i ) ( l  l)(i)(h) of the Act. section 
2 12(n) of the Act. and 8 C.F.R. (( 214.2(h). That being said. there are instances it1 t l~c  Act \r licrc C'ongrcss 
may have intended a broader application of tlrc term "employer" tlia11 ~ l i a t  is e~ ic ( l~~~pi~ssed  ill tlie 
corivcr~tiorial ~iiaster-servant relationship. See, e.fi.. sectio~i ?I l (c) (?) (F)  (11' the Act. X 1J.S.C'. $ 
1184(c)(2)(F) (referring to "unaffiliated e~nployers" supervisi~ig and coritrollirig L-It3 inuaco~npan! 
translirees having specialized knowledge); section 274A of the Act. X lJ.S.(:. 1324a (rrl'erring to the 
employment of unautl~orired aliens) 
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may affect the determination of whether an employer-employee relationship exists or will exist. 
Furthermore. not all or even a majority of the listcd criteria need be met: however. the h c t  linder 
must weigh and compare a combination of the factors in analyzing the hc t s  of each individual 
case. The determination must be based on all of the circumstances in thc rclationship between 
the parties, regardless of whether the parties refer to it as an employee or as an independent 
contractor relationship. See ('lrrckrrmus. 538 ILS. at 448-449: .\:e,t. ('omplicrncc ;Cltrn~rtr/ at $ 2- 
III(A)(l). 

Likewise. the "mere cxistence of a document styled 'emploqment agreement"' shall not lead 
inexorably to the conclusion that the workcr is an emploqee. ( ' lu~~ktrn~tr .~.  538 [J.S. at 450. 
"Rather, as was true in applying common-law rules to thc indcpendent-conrractor-vcrsus- 
employee issue confronted in Durden, the answer to u.hetlicr a shareholder-director is an 
employee depends on 'all of the incidents of the rclationship . . . with no one t'actor being 
decisive."' Id at 451 (quoting Durden. 503 U.S. at 324). 

Applying the Ijurden and ('luckurnus tests to this matter, the petitioner has not established that it 
or any of its clients will be a "United States employer" having an "employel.-employee 
relationship" with the beneficiary as an H-1 R temporary "employee." 

-1.0 qualify as a United States employer, all three criteria at 8 C.F.R. $ 214.2(h)(4)(ii) Inust he 
met. The Fomi 1-129 and the petitioner's tax returns contained in the record indicate that the 
petitioner has an Internal Revenue Service Tax Identilication Number. While the petitioncr's 
lettcr of support indicates its engagcmcnt of the beneliciary to work in the llnited States. this 
docu~iientation alone provides no details regarding the nature of the job offered or the location(s) 
where the services will be performed. Therefore. the petitioner has failed to establish that an  
employer-employee relationship exists or will exist. 

Applying the Utrrden test to this matter. the petitioner has not established that i t  w i l l  he a "I lnited 
States employer" having an "employer-employee relationship" with the bcncticiary as all 11-1 L3 
temporary "employee." First, under Ilefenso~. 1.. ibfei.s.tr7cr. 201 F.3d at 387. \\liicli came nliet- 
llnrden and does not contradict the findings of Dtrrd~,n. i t  was determined that hospitals. as the 
recipients of beneficiaries' services, are the "true emploqers" of H-113 nurscs under 8 C'.I:.l<. 
214.2(h). even though a medical contract service agencq is tlic actual pctitioncr. b c c a ~ ~ s c  the 
hospitals ultimately hil-e, pay, fire, supervise. or otherwise control the work of thc bcncficiarics. 

The petitioner asserts that it will be the employer of the beneficiary. However. the 
documentation submitted when reviewed in its entirety does not support this conclusion. As 
mentioned above, the offer letter and statements made by the petitioner indicatc that thc 
beneficiary will be subcontracted out to clients. Therefore. cvcn if the petitioner will directly 
pay the salary and benelits to the beneliciary. absent evidence to the contrary. it appears that thc 
client or clients will control and supervise the work of the beneliciary. 121-ovide the spacc anci 
tools necessary to perform the duties, ternlinate his work on a project. and i~ltimately pay thc 
beneficial-y's salary and benefits. albeit indil-ectly through the petitioner. This does not indicate 
that the petitioner has a controlling interest in the beneficiary's eniployment. 
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Without seeing a copy of the contract betwccn the petitioner and the end-client company. 
o r  a contract with it is unclear ~ v h a ~  role the pctitioner has in the 
beneficiary's assignment other than petitioning for 11-1L3 nonimmiglxnt status on behalf ol' the 
beneficiary and taking a percentage out of his pay in return fix outsourcing his services to other 
companies. However. assuming that the petitioncr's client does have a project 011 which the 
beneficiary will work. no independent evidence was provided to indicate that the petitioner 
would control any work to be performed or that the petitioner w o ~ ~ l d  even oLcrsce the 
beneticiary's work. directly or indirectly 

~l'1ierefc)re. the information provided is insufficient to determine whether the beneliciary will bc 
an "employee" having an "employer-employee relationship" with a "United States employer." I t  
has not been established that the beneficiary will be "controlled" by the petitioner or that the 
tcrmination of the beneficiary's cmployment is the ultimate decision of thc pctitioncr. Moreover. 
i~ is unclear whether there is any work to be performed by the beneficiary and what is thc nature 
of that work. Therefore, based on the tests outlined above. the petitioner has not established that 
i t  will be a "llnitcd States employer" having an "cmploycr-cniployce relationship" with the 
beneficiary as an 11-1B temporary "employee." 8 C.F.ll.  $ 214.2(h)(.l)(ii). Going o n  record 
without supporting documentary evidence is not sufficient for purposcs of ~iiceting the burden ol' 
proof in these proceedings. Muller of' S'offici. 22 l&N Dee. 158. 165 (C'omm. 1998) (citing 
Mafter of'7'recrsure ('rufi of'('alifijrnin, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

The AAO therefore finds that the petitio~ier does not qualify as a ilnited States 1 1 - 1  H emplo!cr. 
and the pctition must be denied for this additional reason. 

The AAO will next consider whcthcr the profrered position is a specialty occupation. the third 
and final issue identified by the director. Section 214(i)(l) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. 3 1184(i)(l). dctincs the term "spccialty occupation" as an occupatio~i 
that requircs: 

(A) theoretical and practical application of a body of highly specialired 
knowledge, and 

(13) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the ilnited 
States. 

The regulation at 8 C.F.R. $ 214.2(h)(4)(ii) states. in pertinent part. the f i ) l l o ~ ~ n g .  

SpecialIy occupation means an occupation which requircs thcorctical and 
practical application of a body of highly specialized knowledge in lields of human 
endeavor including, but not limited to. architecture. engineering. niathcmatics. 
physical sciences. social sciences, medicine and health. education. business 
specialties, accounting, law. theology: and the arts. and which requires the 
attainment of a bachelor's degree or higher in a spccilic spccialty. or its 
equivalent, as a minimum for entrq into the occupation in the llnited States. 
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Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A). to qualitj, as a specialty occupation, a proposed position 
must also meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equi\alent is noni~ally the niinimuni 
requirement for entry into the particular position: 

(2) 'The degree requirement is common to thc industry in parallel positions 
among similar organizations or; in the alternative. an cl~~ployer may shou  
that its particular position is so complex or ~lniquc that i t  can be performed 
only by an individual with a degree: 

(3) The employer normally requires a degree or its equicalent for the position; OI 

(4) The nature of the specific duties is so speeiali~ed and complcx that 
knowledge required to perform the duties is usually associated with the 
attaimient of a baccalaureate or higher degree. 

As a threshold issue. it is noted that 8 C.F.R. rj 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(l) of the Act and 8 C.F.R. 3 214.2(h)(4)(ii). In other words. this regulatot?. 
language must be construed in harmony with the thrust of the rclatcd provisions and with the 
statute as a whole. See K ,Wort C'orp, v.  ('crrrier Inc.. 486 I1.S. 281. 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a m~holc is 
preferred): sue tr1.c.o ('017'Independence .Joint Venture v. b'cci~rrrl .';a13 trnd Loc~rl 1n.s ('orp.. 480 
U.S. 561 (1989); Mu//er of W-F-. 21 I&N Dec. 503 (BIA 1096). As such. tlic criteria stated in 8 
C.F.R. 8 214,2(h)(4)(iii)(A) should logically be read as being nccesstir) but not necessarily 
sufficient to meet the statutory and regulatory definition of specialty oecupatio~i. '1.0 otI1c1-wise 
interpret this section as stating the necessary ond  sullicient conditions lbr nieeting the delinition 
of specialty occupation would result in particular positions meeting a condition ~inder 8 C.F.R. 
$ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. Sce L)c~f>n.sor~ 1.. :\.lc.i.s,sr~~,r-. 701 
F.3d at 387. To avoid this illogical and a b s ~ ~ r d  result. 8 C.F.K. $ 214.?(h)(l)(iii)(iZ) milst 
thercforc be read as stating additional requirenicnts that a position must meet. supplcliienting tlie 
statutory and reg~~latory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 3 214.2(h)(4)(ii). U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the tcrln "degrcc" in tlic 
criteria at 8 C.F.II. $ 214.2(h)(4)(iii)(A) to mean not just any baccalaurcate or liiglicr degrcc. but 
one in a specific specialty that is directly related to the proll'ered position. Applying this 
standard, IJSClS regularly approves H-I13 petitions for qualified aliens who are to be employed 
as engineers, computer scientists. certified public accountants. college profcssors, and other such 
occupations. Thcsc professions. for which petitioners have regularly been ablc to establish a 
minimuni entry requirement in the llnited States of a baccalaureate or higher degree in a spcci tic 
specialty. or its equivalent. fairly represent the types of specialty occupations that Con, clrcss 
contemplated when it cl-eated tlie H-l R visa categol-y. 
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In addressing whether the proposed position is a specialty occupation. as discussed above. the 
AAO finds that the record is devoid of documentary evidence with respect to the end-client lirtn. 
and therefore what thc beneficiary's work assignment w o ~ ~ l d  actually be. 
l'lie regulation at 8 C.F.R. $ 214,2(h)(4)(iv) provides that "[a111 H-IR petition involving a 
specialty occupation shall be accompanied by [dlocumentation . . . or any other required 
evidence sufficient to establish . . . that the services tlie beneficiary is to perforni are in a 
specialty occupation." Moreover. the regulation at 8 C.F.R. $ 214,2(h)(4)(iv)(A)//) specitically 
lists contracts as one of the types of evidence that may be recl~~ired to establish that rhe services 
to be perfor~ned by the beneficiary will be in a specialty occupation. 

1 ' 0  determine whether a particular job qualifies as a specialty occi~pation position. the AAO does 
not solely rely on the job title or thc extent to which tlie petitioner's descriptions ol'the position 
and its underlying duties correspond to occ~~pat ional  descriptions in the 1)cpartment 0 1 '  1.ahor.s 
Occupuiionul Ourlook Ilundhook (Hundhook). Critical f'dcrors Sol- considel-ation arc rhc extent of 
the evidence about specific duties of the proffered position and about the particular business 
matters upon which the duties are to be performed. In this pursuit. the AAO must examine the 
evidence about the substantive work that the bcncticiary m i l l  likely perli~rm for the entit) or 
entities ~~l t imately  detcr~iiining the work's content. 

As recognized by tlie court in Il~f>n.sor 1.. Mei.s.sner, 201 F.3d at 387. where the work is to be 
performed ibr entities other than the petitioner, evidence of the client companies' job 
requirements is critical. 'l'he court held that the legacy l~ii~iiigration and Naturaliz;~tion Service 
had reasonably interpreted the statute and regulations as requiring thc pctitioncr to produce 
evidence that a proffered position qualifies as a specialty occupation on the basis of the 
rcquircments imposed by tlie entities using the heneliciary's services. Such evidence 11iust hc 
sufficiently detailed to demonstratc thc type and educational lcvcl of highly specialized 
knowledge in a spccific discipline that is necessary to perfbrm that par t ic~~lar  work. I h e  record 
of proceedings lacks such substantive evidence from any end-user entiries that may generate 
work for the beneliciary and whose business needs would ultimately determine \\;hat the 
beneficiary would actually do on a day-to-day basis. In short. the pctitioncr has failed to 
establish tlic existence of H- l  H caliber work l i ~ r  the heneliciat-) 

'l'lic pctitioner's failure to establish the substantive nature ol' the wot-k to be perll)rmed by the 
beneficiary precludes a finding that the proffered position is a specialty occupation under any 
criterion at 8 C.F.R. $ 214.2(h)(4)(iii)(A), becausc it is the substantive nature of that work that 
detennines ( I )  the nomial minimum educational requirement f i ~ r  the particulal- posirion. which is the 
fbcus of criterion 1; (2) industry positions which are parallel to thc proff'crcd position and thus 
appropriate for rcvicw for a common degree requirement, under the first alternate prong of criterion 
2: (3) the level of complexity or uniqueness of the proffered position. which is the focus of the 
second alternate prong of criterion 2; (4) the factual ,justilication for a petitioner's noni~ally 
requiring a degree or its equivalent, when that is an issue under criterion 3: and (5) the degrcc of 
specialization and complexity of the specific duties, which is the focus ofcriterion 4. 

As the record does not contain sufficient ekidence o f  the work the beneticiary would perform ihr 
thc third party client or clients. the AAO cannot analyze whctlicr his placement is related to the 



provision of a product or service that requires the perfomlance of the duties of a specialty 
occupation worker. Applying the analysis established b> the Court in LIrfe17sor. USCYIS has 
found that the record does not contain any relevant documentation fi-om the end user client(s) h r  
which the beneficiary will provide services that establishes the specific duties thc beneliciary 
would perform. Without this infbmlation. the AAO cannot analyze \vhetlier thcsc duties \rot~ld 
require both the theoretical and practical application of a body 01' highly specialized kno\vlcdgc 
and at least a baccalaureate degree or thc equivalent in the specific specialty as a minimum for 
entry into the occupation il l  the United States. as required for classification as a speci;ilt!. 
occupation. See 8 C.F.IZ. $ 214.2(i)(l). 

The AAO therelbre finds that the petitioner failed to establish that thc proposed position qualifies 
for classification as a specialty occupation. 

Finally. the AAO does not need to examine the issue of the beneficiary's qualifications bccausc 
the petitioner has not provided sufficient documentation to denionstrate that the position is a 
specialty occupation. In other words, the beneficiary's credentials to perform a particular job are 
relevant only when thejoh is found to be a specialty occupation. As discussed in this decision. i t  
cannot be determined what the actual proll'ered position is in this matter and. thcrcforc. thc issue 
of whether it will require a baccalaureate or higher degree. or its equivalent. in tlic spccilic 
specialty also cannot be determined. Therefore. the AAO need not ant1 will not crddrcss the 
beneliciary's qualifications further. except to note that. in any e \  ent. the petitioncr did not submit 
an education evaluation as required for a foreign degree or other sufticient tlocutnentation to 
show that the beneficiary qualifies to perform sewices in a specialty occupation under 8 C.F.R. $ 
214,2(11)(4)(iii)(C). 

I'he appeal will be dismissed and the petition denied lbr tlic above stated reasons. with each 
considered as an independent and alternatiue basis i'or the decision. In visa petition proceedings. 
the burden of proving eligibility for the benelit sought remains cntircly with thc petitioncr. 
Section 29 1 o f  the Act, 8 U.S.C. $ 1361. Hcrc. that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied 


