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DISCUSSION: The D i r e c t o r , S e r v i c e  Center, denied tlie nonimmigrant visa petition. The matter 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal wi l l  be dismissed. 'fhc 

petition wi l l  be denied. 

The petitioner i s  a that was established in 2001 and currently has four employees. I t  seeks to employ 

the beneficiary as Accordingly. the petitioner endeavors to classify the beneticialy as a 

nonimmigrant worker in a specialty occupation pursuant to section lOl(a)(lS)(H)(i)(b) o f  the Immigration 
and Nationality Act (the Act), 8 U.S.C. 5 1101(a)(l 5)(H)(i)(b). Thc director denied the petition, determining 

that the proffered position was not a specialty occupation. 

The record o f  proceeding before the A A O  contains: (I) the Form 1-129 and supporting documentation; (2) 
the director's April 22, 2009 request for additional evidence (RFE); (3) the petitioner's response to the KFE: 
(4) the director's July 17, 2009 denial letter; and (5) the Fonii I-290B, with counsel's brief and accompanying 
evidence. The A A O  reviewed the record in i t s  entirety before issuing its decision. 

The issue before the A A O  i s  whether the proffered position qualities as a specialty occupation. To nieet i t s  

burden o f  proof in this regard, the petitioner must establish that tlie job i t  i s  offering to the bencficiaty meets 

the following statutory and regulatory requirements. 

Section 214(i)(l) o f  tlie Act, 8 U.S.C. 5 1184(i)(l). defines tlie tern1 "specialty occupat~on" as an occupation 

that requires: 

(A) theoretical and practical application o f  a body o f  highly specialized knowledge. and 

(B) attainment o f  a bachelor's or h~glier degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.F.R. § 2 14.2(li)(4)(ii) as: 

A n  occupation which requires theoretical and practical application o f  a body o f  highly 

specialized knowledge in fields o f  human endeavor including, hut not limited to, architecture, 
engineering, mathematics, physical sciences, social scicnccs. medicine and hcaltli, cducation, 
business specialties, accounting, law, theology, and thc arts, and which requires the 
attainment o f  a bachelor's degree or higher i n  a specific specialty. or its equivalent. as a 
~nininium for entry into the occupatio~i in the United States. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a special[) occupation. the position must also meet 

one o f  the following criteria: 

( I )  A baccalaureate or higher degrcc or its equivalent i s  normally tlie ~nin imum 

requirement for entry into the particular position; 
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(2) The degree requirement i s  common to the industry in parallel positions among 

similar organizations or, in the alternat~ve, an employer may show that its particular 
position is so complex or uniqi~e that it can be perfol-med only by an individual with a 

degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature o f  the specific duties i s  so specialized and comples that knowledge 
required to perform the duties is i~sually associated with the attainment o f  a 

baccalaureate or higher degree. 

As a threshold issue, i t  i s  noted that 8 C.F.R. 4 214.2(11)(4)(iii)(A)  nus st logically be read together with section 
214(i)(l) o f  the Act, X U.S.C. 5 1184(i)(l), and 8 C.F.R. 5 214.2(11)(4)(ii). In other words. this ~regulato~y 

language must be construed in  harmony with the thrust o f  the related provisions and with the statute as a 
whole. See K Mar/ Corp. v. Curlier lnc., 486 U.S. 281, 291 (1988) (holding that construction o f  language 

which takes into account the design o f  the statute as a whole i s  preferred); see also COIT Independence .Join/ 
Venlure v. b7e;ederul Sol:. und Loan Ins. Corp., 489 U.S. 561 (1989); Mutter of W-F-, 21 i&N Dec. 503 (BIA 
1996). As such. the criteria stated in  8 C.F.R. 5 214,2(h)(4)(iii)(A) should logically be read as being 

necessary but not necessarily sufficient to meet the statutory and regulatory definition o f  specialty 

occupation. To otherwise interpret this section as stating the nccessary ~ ~ n d  sufficient conditions for [meeting 
the definition o f  specialty occupation would result in particular positions meeting a condition under 8 C.F.K. 
5 214,2(h)(4)(iii)(A) but not the statutory or regulatory definition. See D<fensor v. M~~i.s.sner, 201 F.3d 384, 

387 (5"' Cir. 2000). To avoid this illogical and absurd result. 8 C.F.R. $ 214.2(h)(4)(iii)(A) must therefore he 
read as stating additional requirements that a position lnust meet. supplementing the statutory and regulatoly 
definitions o f  specialty occupation. 

Consonant with section 214(i)(I) ofthe Act and the regulation at 8 C'.I.'.R. 6 214.2(11)(4)(ii). U.S. Citizenship and 

lmlnigratioli Services (USCIS) consistently interprets the term "degree" in the criteria at 8 C.F.R. 
5 214,2(h)(4)(iii)(A) to mean not just any baccalaureate or higher dcgree, but one in a spccific specialty that i s  

directly related to the proffered position. Applying this standard, USCIS regulat.ly approvcs H - I  H petitions 
for qualified aliens who are to be employed as engineers, computer scientists, certitied public accountants. 
college professors. and other such occupations. These professions. for which petitioners have I-egularly been 
able to establish a minimum entry requirement in the lJnited States o f  a baccalaureate or higher degree in a 
specific specialty, or its equivalent, fairly represent the types o f  specialty occupations that Congress 
contemplated when it created the H- I  B visa category. 

To determine whether a particular job qualifies as a specialty occupation, USClS does not simply rely on a 
position's title. The specific duties o f  the proffered position, combined with the nature o f  the petitioning 

entity's business operations, are factors to be considered. USClS must examine the i~ltiniate employment o f  

the alien, and determine whether the position qualifies as a specialty occupation. ( y f .  Defi.11sor r3. M c ' .  'rs,si~or. 
201 F. 3d 384. I 'he critical element i s  not the title o f  the position inor an employer's self-imposed standards. 
but whether the position actually requires the theoretical and practical application o f  a body o f  highly 
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speciali~ed knowledge, and the attainment o f  a baccalaureate or higher degree in the specilic specialty as the 
minimum for entry into the occupation, as required by the Act. 

The petitioner claims to seek the beneficiary's services as a In a letter o f  support dated 

December 24, 2008, counsel for the petitioner stated that the petitioner is a non-protit organization seeking 

the beneficiary's services as a - Counsel described the proffered employment o f  the 
beneficiary as follows: 

Thr nn~i t inn  r e o ~ ~ i r e s  as a m i n i l n ~ ~ ~ n  nrereouisite. that the annlicant have a Baclielol-'s Delrrcc . r--....... ... .. ~~~~~~~~~~~~~~~ 8~~~~ ~ L , ,  - 
in - as the is  responsible for managing his area 

responsibilities according to the I policies. This includes knowledge ot- - l ' h e  must be able to review and interpret 
co~iiplicated written materials and prepare periodic reports I-egal-ding his area o f  

responsibility. The position requires t h e  to exercise concise. professional 

judgment in the context o f  various tasks, examples ol'\vhich are outlined below 

Like any other professional position, the must have excellent time 

management skills, s t r o n g  and accurate reporting abilities. l i e  must 

also be able to intelligently and effectively evaluate t l i e a n d  outlook o f  the 

assigned area o f  t h e m  

Prepare, examine, or analyze r e c o r d s ,  or other 

t o  assess accuracy, completeness. and conformance to reporting and 
procedural standards. 
C o m p u t e a n d  prepare e n s u r i n g  compliance with- 

reporting or otheryequirements.  
Analyze and 
obligations. to prqject future o r  to provide advice. 
Report to management regarding the- 

* Establish tables ot-and assign- - Develop, maintain, and analyze preparing periodic reports that compare - 
Develop. implement, modify, and document- 
making use o f  current computer technology. 
Prepare forms and manuals for - and dircct 
their work activities. 

Survey operations to ascertain needs and to recornmend. develop. or 

maintain solutions to - problems. 
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Advise management about issues such as resource utilization, tax strategies, and the 

assuinptions underlying budget forecasts. 

The petitioner further claimed that the beneficiary possessed a bac11elo1-'s degree in business administration 
with a major in - 
In the RFE dated Apri l  22, 2009, the director requested additional information to establish that the proffered 
position is in fact a specialty occupation. Specifically. the directol- requested more detailed evidence 
dc~noilstrating that the proffered position was a specialty occupation. including but not limited to information 
pertaining to the petitioner's business, its hiring practices, its accounting system. and its organizational chart. 
The director also requested evidence from industry-related professional associations. as well as tirms or 
individuals in the industry, which regularly employed andlor recruited accounts. and requested evidence in the 
forin o f  job postings or advertisements from similar churches in the industry to demonstrate that the 
einployment o f  a degreed accountant was an industry-wide standard. 

In response, counsel for tlie petitioner submitted a letter dated Juiic 2, 2009, in whicli tlie director's queries 
were addressed. Numerous documents were submitted, including an organizational chart and an overview o f  
the petitioner's accounting policies and procedures. Counsel indicated that the petitioner had not previously 

employed an accountant, and subiliitted a letter dated May 29, 2009 from - 
attesting to this fact. Counsel also sub~nitted a letter f r o m  at 

who claimed tliat, as part o f  i t s  full-time staff o f  four persons. tlie 
center employed an - The letter furthei- PI-ovided a generic statement of the d u t i e s  
perforn~ed by the center's and fi~rtl ier indicated that the center.s mc~~~bersh ip  totaled 
approximately 250 people. Counsel also submitted a letter from the petitioner dated May 17. 2009. ill w l~ ic l i  

i t  claimed that the beneficiary would be employed as a n  The petitioner cited 
tasks o f  both a a s  set forth on y\n.illonsfcr.coln. yet provided no additional 
information or evidence to delnoilstrate how the duties of each position cited either silpported or contradicted 

tlie duties o f  the proffered position. 

On July 17, 2009, the director denied the petition. I'he director found tliat, upo~ i  review ot'the duties of tlie 
proffered position in relation to the size and scope o f  the petitioner's entity, the position appeared to be more 
akin to that o f  a The director further noted that the evidcnce o f  record failed to demonstrate that 
the proffered position was that o f  a n r  that the petitioner's enterprise required the services o f a  
fi~ll-time r l i e  director concluded tliat the petitioner had not established the proffered position as a 
specialty occupation. 

On appeal, the petitioner asserts that the director's denial was erroneous. Specifically, tlie petitioner contends 

that the position i s  in fact a n  position. and submits new docu~nentary evidence in support ofthis 

contention. 

l o  !make its determination as to whether the e~nploy~nent described above qualifies as a specialty occupation. 

the A A O  turns first to the criteria at 8 C.F.R. 5 214.2(li)(4)(iii)(A)/l). whicli requires tliat a baccalaul-eate ol- 

higher degree or its equivalent i s  tlie normal minimum requirement for entry into tlie particular positio~i. 
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Factors considered by the A A O  when deter~nining this criterion i~iclude whether the Department o f  Labor's 
(DOL) Occupational Oullook Handbook (Hunrlbook), on which the A A O  routinely relies for the educational 

requirements o f  particular occupations, reports the industry requires a degree in a specific specialty. 

The petitioner has stated that the proffered position i s  that o f  a T o  deterlnine wlietl~er tlie 
duties o f  the proffered position support the petitioner's characterization o f  its proposed eniployment, the AAO 
turns to the 2010-201 1 online edition o f  the Handhook for its discussion o f  management accountants. the 
category o f  accounting lnost closely aligned to thc vague and general duties described by the petitioner. As 

stated by the Hundhook, rnaliagement accountants: 

[rlecord and analyze t h e  information o f  the com~anies for which thev work. A~nong  . - - - 
their other responsibilities are and 

. . . . They analyze and interpret thc 1- that cor 01-ate 
executives need in order to make sound business decisions. They also prepare 

reports for other groups, including 
m h  

authorities. Within- departments. may work in val-ious 
I 

Tlie A A O  finds the above discussion to be generally retlected in the petitioner's description o f  the duties o f  
tlie proffered position and agrees that the petitioner's employlnent would more likely than not require the 

beneficiary to have an understanding o-principles. However, degreed o not perform 
all types o f  employlnent that require the use o f p r i n c i p l e s .  'Thus, the perforniance o f  duties 
r e q u i r i n g  knowledge does not establish the proffered position as that of an - The 
question is not wIietl1e1- tlie petitioner's position requires knowledge o f  principles. which it 
apparently docs. but rather whether i t  i s  one that nornially requires t l ~ c  lcvel o f  knowledge that i s  

signified by at least a bachelor's degree, or its equivalent, in - 
Tlie Hurl~//~ook:c discussion o f  the occupation o f c l e a r l y  indicates that accounting positions [nay 
be tilled by individuals holding associate degrees or certificates. or who liavc acquired their 
expertise through experience: 

Some graduates o f  junior colleges or business or correspo~idence schools, as well as 
w h o  meet the education and experience requirements set 

by their employers, can obtain junior positions and advance to - 
positions by demonstrating their - skills on the job. 

Most b e g i n n i n g i ~ ~ i d ~ i i a y  work under supcrvision or closely with an 
experience- o r e f o r e  gaining more independence and responsibility. 

I Ocru,~~utionr~l O~olook Hundhook. 2010-201 1 Edition, at www.bls.gov/oco/ocos00I .htm 



Clerks who can carry out ;I widcr rangc o f  activities will hc in 
greater dcm;ind than spcci;ilizcd clerks. Frir cxumplc, demand for full-charge 
expected to incrcnc, hec;iusc lhcy can perform ;I widcr variety of 
including ; i n d  those a with several years (if 

c x p e r i c n c c  who 1i;ivc dcmonstratcd that they can handle a rangc 
of tasks will have the hest joh prospects.' 

TL) determine whcthcr the k n o w l e d g e  required hy the prollcrcd position exceeds that which may 
he acquircd through the attainment of less than a baclielor's degree. or tlie equivalent, in l h c  AAO 
turns to the record for inf~irmation regarding the nature of the petitioner's business operations. While the size 
111, a pcl i t i~~ncrk husiness is norm;illy not a ticttrr in determining thc nature of a proffered position, holh lcvcl 
(if income and organizational structure arc appropriately reviewed when a petitioner seeks lo employ an H-lU 
worker as a n  as correctly noted by thc director. The AAO notes that it is reasonable lo assume 
that tlie size of an employer's business has or  could have an impact on the duties of a particular position. See 
EG E~rfrrprise.~, Irlc. cllhlcr Mexicall Wllole.strle Grocery I). Dcpurl~nelrt oj'Hor1relanc1 Secirrir)', 467 F. Supp. 
728 (E.D. Mich. 2006). In matters whcrc a petitioner's business is relatively small, [he AAO reviews the 
rccord lor cvidcnce that its operations, are, nevertheless, o l  sufficient complexity to indicate that il would 
employ the henel'iciary in an accounting pclsilion requiring a level of knowledge that may he 
ohl;iincd only through a haccalaurcatc degree or higher i n o r  its equiv;~lent. 

At ilic lime of filing. the petitioner htatcd that i t  commenced ~ipcrations as ;r in 2001 and currently 
cmpl~iycd four pcrsons. I t  further claimcd to he a non-profit cnlity with a gross annual income of- 
In support 111 [lie pctilir~n, ilic petitioner rcpcatcdly 5t;ltcs [hat ii requires the services of the hcncficiary ;IS a 

l o  ovcrscc its cxp;tnsicin, end lurllicr indic;~tcs thal its current outside - 
i s  no longer able to pcrltirm such services at the previously-olfcrcd d i sa~unted  ratc. However, thc 
petitioner has lailcd to submit cvidcnce 111 its claimed expansion, end further submits no evidclicc 111 

dcm~rnslratc that the hcncficiary will actually scrvc as ;I o v e r  a dedicated - 
department. I t  is noted that the organizati~inal chart suhmittctl in response to the RFE claims that the 
heneliciary will ovcrscc a department of 10 voluntccrs. Moreover, while the AAO notes that the pcl i t i~ncr  
may not actually employ lhcsc pcrsons, merely claiming that their v~iluntccr status creates a dcparlmcnt, 
without evidence 111 support the contcntion, is insufliicicnt for cvidcntiary purp~rscs in this matter. Going on 
rccord without supp~irting documentary cvidcnce is no1 sulLicicnt lor purposes of meeting thc burden of proof 
in these proceedings. Mnrtrr ofSoffici, 22 l&N Dcc. 158, 165 (Comm. 1998) (ciling Matter ofTrecr.sr~rc~ Crcrfi 
of Ccrlrfor~lio, 14 I&N Dcc. 190 (Keg. Cumm. 1972)). 

In addition, it is somewhat unclcar as lo why none o f  lhc ten volunteer members of t h e d e p a r t m e n t  for 
the petitioner's are able to perform tlie proposed duties of tlre beneficiary. Since the 

i s  a non-profil enlily with only lour full-time cmpl~~yccs ,  if is u~iclcar how ( I )  the nccd for a lull-lime 
is warranted; and ( 2 )  none of its current voluntccrs arc able to perform lhese functions, either 

individually or c~lllcctivcly as a group. Doubt cast on any aspect 01' the petitioner's prool may, of course, lc;~d 

Oc (~~r l~ f r t i o~ i r~ l  O~(llook Hrilrdbook, 2010-20 1 I Edition, at ~ ~ ~ . h l s . g ~ ~ l ~ r c i 1 i 0 c t i s 1 4 4 . l 1 t m  
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to a reevaluation o f  the reliability and sufficiency o f  the re~liaining cv~dence offered in support o f  tlie visa 
petition. MuttrrofHo, 19 I&N Dec 582, 591 (BIA 1988). 

The petitioner indicates tliat i t  has plans for further expansion and that i t  i s  the rapid and continuing growth o f  
its membership tliat necessitates a full-time The AAO acknowledges that the process o f  
expanding a business's operations could potentially establish and operational complexities that 
would require a degreed Accordingly; tlie AAO has reviewed the record for evidence o f  the 
petitioner's growing business, as well as i t s  structure and operations. to determine whether tlie 

e m p l o y m e n t  described by tlie petitioner would impose such a degrec requirement on tlie 

beneficiary. Based on the unsupported assertions o f  the petitioner. such as thc existence o f  a legitimate 
d e p a r t m e n t  and the fact that an independent has been able to perform the basic 
d u t i e s  o f  the i n  the past, it appears that the proffered position's duties wi l l  !more likely than 

not be those o f  a However. regardless o f  tlie occupational class to which the proffered position 
properly belongs. the AAO reiterates that thc record o f  proceeding does not establish that the proffered 
position requires at least a bachelor's degree lcvel of a body of highly specialized knowledge in- 

The Hundhook describes the position o f  bookkeeper as follows: 

I n  small businesses. hookkeepers and hookkrrping c1erk.s often have responsibility for some 

This description o f  duties appears to accurately describe the duties o f  tlie proffcretl position. 

The Handhook describes the educational requirements o f  a a s  l i~ l lows: 

should also have good communication skills. be detail oriented. and trustwotthy. 

E~luccrtion and training. M o s t c l e r k s  are required to 
have a high school degree at a minimum. However. having sorne postsecondary education i s  
increasingly important and an associate degree in business o r i s  required for some 
positions. Although a bachelor's degree i s  rarcly required. graduates may accept- 

c l e r k  positions to get into a particular company or to enter the 
- 

field with the hope o f  eventually being promoted. 

According to the Iluncihook, a bachelor's degree in  a specitic specialty i s  not required for entry into the 
proffered position. 
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Accordingly, the record offers no mealriligful evidence to establish that t h e d u t i e s  to be pel-formed 
by the beneficiary i n  relation to the petitioner's claimed operations are sufficiently co~rrplex to require the 
services o f  a degreed As discussed above. and despite the petitioner's claims to the contrary, the 

proffered position appears more likely than not to be that o f  a a  position which does not rcquire 
an individual who holds a degree in a specific specialty. Accordingly, tlie petitioner has not satisfied tlie 

criterion at 8 C.F.R. 6 214.2(h)(4)(iii)(A)(I). 

Next, the A A O  finds that the petitioner has not satisfied tlie first o f  the two alternative prongs o f  8 C.F.R. 5 
214,2(h)(4)(iii)(A)(2). This prong alternatively requires a petitioner to establish that a bachelor's degree, in a 
specific specialty, is  co~nmolr to tlie petitioner's industry in positions that are both: (I) parallel to tlie proffered 
position; and (2) located in organizations that are similar to the petitioner. Factors considered by tlie AAO 

when determining this criterion include whether the industry's professional association has made a degree a 
minimum entry requirement; and whether letters or affidavits from firms or individuals in the industry attest 

that such firms "routinely employ and recruit only degreed individuals." See S l i~m~i ,  Inc. v. Rmo. 36 F. Supp. 
2d 115 1, 1 165 (D. Minn. 1999) (quoting Hird/fIlaker (~or.11. v. Srnu. 712 F .  Supp. 1095. 1102 (S.D.N.Y. 
1989)). 

111 the instant matter. the oetitioner has failed to satisfv either orone of the criterion. Althoueli tlie netitiollcr 

that, as part o f  its Full-time staff o f  four persons, the center employed a n n d  provided a genel-ic 
statement o f  t h e  duties performed by t h i s  fi~nhel- indicated that tlic 

center's membership totaled approximately 250 people. Aside from this letter, however, no additional 
documentary evidence in support o f  these contentions has bccn subtnitted. The petitioner has submitted no 

evidence to demonstrate that t h e  i s  currently operating under the 
structure claimed by There i s  no additional evidence providing details about tlie . its 
menibership. and organizational hierarchy. As prcviously stated, going on record witlrout supporting 
documentary evidence is not sufficient for purposes o f  meeting tlie burden o f  proof in tl~ese proceedings. 
Mr~trer of.Y(ffiei. 22 1&N Dec. at 165 

Additionally, tlrough requested in the RFE, tlie petitioner failed to submit job postings for similar positiotis in 
the petitioner's industry, to establisli its degree requirement as the norm within i t s  industly u ~ ~ d c r  tlie tirst 
prong o f  the criterion. The AAO notes, however. tliat tlie petitioner submits three job postings for tlre tirst 
time on appeal. The regulation states that the petitioner sliall submit additional evidence as the director. in Iris 
or her discretion, may deem necessary. The purpose o f  tlie irequest For e\.idence is  to elicit ic~rtlier i~ i fo r~na t io~ i  
that clarifies whetlrer eligibility for tlie benefit sought has been estahlislied. as o f  the time the petition i s  liled. 
Ser 8 C.F.R. $6 103.2(b)(8) and (12). The failure to submit requested evidence that precludes a niaterial line 
o f  inquiry shall be grounds for denying the petition. 8 C.F.R. $ 103.2(b)(14). 

Where, as here, a petitioner has been put on notice o f  a deficiency in the evidence and has been given an 
opportunity to respond to that deficiency, the A A O  wi l l  not accept evidence offered for the tirst time on 
appeal. See Matter qfSorinno, 19 l&N Dec. 764 (RIA 1988); .see rll.so Mutter qf'Ohuigheno, 19 l&N Uec. 533 
(BIA 1988). If the petitioner had wanted the submitted evidence to he considered, it should have submitted 
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the documents in response to the director's request for cvidence. Id. llnder the circumstances. the AAO need 
not and does not consider the sufficiency of the job postings suhniitted on appeal. Notwithstanding this fact. 
the AAO notes that the job postinks would not in themselves be probative o f  an indust~y-wide recruiting and 

hiring standard, absent persuasive docurnentary evidence tliat tlicy are representative o f  such a standard. 

For tlie reasons set forth above, the petitioner has failed to establish tlic first prong o f  the rekrenced criterion 
at 8 C.F.R. 5 2 14,2(h)(4)(iii)(A)(Z). 

In tlie alternative, the petitioner may show under tlie second alternative prong o f  8 C.F.R. 3 
2 14,2(h)(4)(iii)(A)(Z) tliat tlie proffered position i s  so co~nplex or unique that on14 an i~idividual with a degrce 
can perform the work associated with the position. The petitioncr's failure to submit suflicient infol-mation 

related to i t s  claimed business expansion plans and corroborating evidence supporting its claimed volunreer 
employee workforce precludes i t  from establishing that tlie position's complexity or unique nature distinguish 
i t  from r e l a t e d  e~nployment that is performed witli less than a four-year degree in a specific 
specialty or its equ~valent. Again, going on rccord without supporting docunientaty evidence i s  not sufficient 
for purposes o f  meeting the burden o f  proof i n  these proceedings. Mutter of Suffici. 22 I&N Dec. at 165. 
Illerefore. the petitioner has Failed to establish the second prong o f  the referenced criterion at 8 C.F.K. 
5 2 14,2(h)(4)(iii)(A)(Z). 

To determine wlictlier a proffered position may be established as a specialty occupation under the tliil-d 
criterion, which requires that the employer demonstrate that i t  normally requires a degree or its equivalent for 

the position, the A A O  i~sually reviews the petitioner's past employment practices. as well as the histories. 

including names and dates o f  employment. ofthose employees witli dcgrees who previously held tile posit io~~. 
and copies o f  those employees' diplomas. In tlie instant inattcr. the petitioner indicated tliat i t  previously 

oursourced its d u t i e s  to and indicatcs tliat it has not previousl\ liircd an 
Therefore: the record does not cstabl~sli that the petitioner has ever cmployed an o n  H 

full-time basis. Siiice the petitioner has not established that i t  previously employed a degreed i n  
the proffered position, it lras not satisfied the criterion at 8 C.F.R. 8 2 14,2(1i)(4)(iii)(~)(3).' 

To satisfy this criterion, the record lnust establish that the specific performance requirements ol'tlic position 
generated the recruiting and hiring history. A petitioner's perfunctory declaration o f  a particular educational 
requirement wi l l  not mask the fact that the position i s  not a specialty occupatio~i. USCIS lnust examinc tlie 
actual employment requirements and. on the basis o f  that examination, determine whether the positioti 
qualifies as a specialty occupation. See generally Defensor v. Mei.ssner, 201 F.3d 384. In this pursuit, tlie 
critical elcmcnt i s  not the title o f  the position. or the fact that an employer has routinely insisted on certain 
educational standards, hut wlicther performance o f  tlie position actually requires the theoretical and practical 
application o f  a body o f  highly specialized knowledge. and tlie attainment o f a  baccalaureate or liiglier degrcc 
in tlie specific specialty as the ~nininium for entry into tlie occupation as required by the Act. To interpret tlie 

regulation any other way would lead to absurd results: if USC'IS were constrained to rccognire a specialty 

occupation merely bccause the petitioner has an established practice o f  demanding certain educational 
requirements for the proffered position - and without consideration o f  how a beneficial-y i s  to be specifically 

employed - then any alien witl i a bachelor's degree in specific specialty could be brought into the United 
States to perlbrm non-specialty occupations, so long as tlie e~nploycr rcquircd all such employees to havc 
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The fourth criterion requires a petitioner to establish that the nature o f  tlie specitic duties o f  its position i s  so 

specialized and complex that the knowledge required to perform these duties i s  usually associated with tlie 
attainment o f  a baccalaureate or higher degree. The AAO. however, finds no evidence to indicate that the 

beneficiary's duties would require greater knowledge or skill tlian that normally possessed by a o r  
a n o  Further, the position, as described, does not appear to represent a combination o f  jobs 

that would require the beneficiary to have a unique set o f  skills beyond those o f  -r at most a 
,junior- 

In reaching its decision; the A A O  has again considcrcd counsel's letter dated Dcccmber 24. 2008 and the 
response to the RFE dated June 2. 2009, as well as the arguments and evidence submitted by the petitioner on 
appeal. The initial letter o f  support provided only a vague and generalized overview o f  duties. and 

the evidence submitted in response to the RFE failed to expand or describe these duties in f i ~ ~ t h e r  detail. On 
appeal, the petitioner urges the A A O  to consider i ts  unpaid staff departments when considering the 
complexity o f  the proffered position, noting that a centralized de artment headed bv the 

beneficiary would be critical for tlie petitioner's expansion and the continued 
. , . 

operatlotis ot the 

In support o f  these contentions, the petitioner submitted numerous documents. sucli as promotional 
flyers for t h e  membership forms, policies manuals. and examples o f .  Hou.cver. 
the petitioner failed to submit any evidence to demonstrate that. other tlian i ts  cul-rent stalTof four employccs. 
the possessed a complex organizational hierarcliy made up o f  volunteer workers. sucli as the claimed 
ten-person department, and how such an organizational structure would affect the educational 
requirements o f  the proffered position. Consequently. there is  an inadequate factual foundation to support a 
finding that the proposed duties are as specialized and complex as required by the regulations to qualify as a 
specialty occupation. The A A O  i s  not persuaded that the nature o f  the specific duties o f  the proposed position 
i s  more specialized and complex tlian that o f  a t y p i c a l o r  that the knowledge 

required to perform the duties is usually associated with the artainment o f  a bacliclor's or higher degree or i t s  

equivalent in The totality o f  the record docs not establish tlie proffered position i s  a specialty 

occupation based on a claimed complex and unique nature as required by the criterion at 8 C.F.R. 
5 2 14.2(h)(4)(iii)(A)(-1). 

For reasons related in the preceding discussion. the petitioner has faded to establish the proffered position as a 

specialty occupation. Accordingly, the AAO shall not disturb tlic director's denial o f  the petition. 

The burden o f  proof in these proceedings rests solely with the petitioner. Section 291 o f  the Act. 8 US.(:. 
S; 136 1. The petitioner has not sustained that burden. 

ORDER: ' l l ie appeal is dismissed. I 'he petition i s  denied 

baccalaureate or higher degrees. See id. at 388. 


