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PETITION: I'ciition lor n Nonimmigrant Worhcr Pursuant 111 Section IOI(a)(l5)(H)(i)(h) o f  llle 
Immigration and Nationality Act, 8 U.S.C. $ 110l(a)(l5)(H)(i)(h) 

ON BEHALF OF  PETITIONER: 

Enclosed p1c;lse find the decision of thc Adminisir;itivc Appeals Office in yuur c;~sc. All 111 the d~icurncnis 

rcletcd to this matter havc heen returned to thc ol1icc tli;it originally decided your case. Plc;~sc he ;idvised t l ~ ; ~ t  
any further inquiry that you migh! have concerning your case must be madc to that office. 

If you believe the law was inapproprialely applied by us in reaching our decision, or you havc ;~tldiiion:~l 
information that you wish to have considered, you may file a motion to reconsider or a motion 111 rcopcn. The 
specific rcquircmcnts for filing such a request can he found 211 8 C.F.R. 103.5. All motions must he 
suhmittcd (11 the ofCicc that originally decided ytlur c:~sc hy liling a Form I-2YOU. Notice of Appeal or Mlition. 
with a fcc of $585. Plc;~sc he aware that 8 C.F.R. 6 103,5(a)(l)(i) requires thi~t any motion must he filcd 
\villiin 30 d ;~ys  o f t h e  decision that the m(ltion seeks to reconsider or rcopcn. 
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DISCUSSION: The director of the California Scrvicc Center dcnied the nonimmigrant visa petilion and lhc 
m;lller is now hcfcirc the Administrative Appeals OlTicc (AAO) on ;tppcal. Tlie ;~ppeal will be dismissed. The 
petition will he dcnied. 

The puiiloncr is a transportati~in company that sccks lo employ the hencl'iciary as its ~l ' l icc manager pursuant 
111 scctilin Ol()(I5)(H)(i)( l i )  11 '  ilic Imrnigr;~tion iind N;inion;llily Acl ([he Acl), X L1.S.C. 3 
I lol(i1)(l5)(ll)(i)(h). 

In denying nlic petition, the dircclor determined that ihc prol'l'crcd position was not a spccialty occupation. On 
appeal. counsel ILo tlie petitioner contends that tlie director's lindings were erroneous. and submits a hriefand 
i~dditional cvidcncc i n  supp~irl ol' these contentions. 

Thc record of proceeding hcl'orc the AAO crlntains: (1) Form 1-129 and supporting documcnt;~tion; ( 2 )  the 
dircctor's request for evidence (RFE): (3 )  the petitioner's response to the director's RFE: (3) tlie director's 
dcni;il lcllcr; and (4) Form 1-29OU with counsel's briel: Tlie A A O  reviewed the record i n  ils cnlirely hclr~rc 
reaching its tlccision. 

To meel its hurdcn of proof i n  this regard, the petilioncr musl cstahlish t l i ;~ l  tlic cmploymenl i t  is offering In 
Ihc beneficiary mccts the following statutory and regulatory rcquircmcnts. 

Section 214(i)(l) o l  the Immigration and Nationalily Act (the Act), 8 U.S.C. $ 11X4(i)(l) defines Ihc term 
"specialty occupation" as one that requires: 

(A) tlicorctic;~l ;tnd praclical applic;~tion of a hody 111 higlily specialized knowlcdgc. and 

(U) ;~~tainmcnl o1'a haclielor's or hig1it.s degree in tlic specific specialt) (or its equivalent) 
;IS ;I m~ni~nurn 1'0s cnlry into llic occupi~lion i n  lhc Unitcd Stales. 

Thc term "specialty occupatioli" is ti~rtlier dctined at 8 C.F.R. $: 21 J.Z(ll)(-l)(ii) as: 

An occupation which requires theoretical and practical application of :I body of highly 
spccializcd knowlctlgc i n  fields of human endeavor including, bul not limited to, ;~rcliitrcturc, 
engineering, manhcm:~tics, physical sciences, social sciences, medicine ant1 hciilth, cduci~tion. 
husincss speci;~lties, acc~lunting, law, theology, and the arts, and which requires rhc 
attainment of a bachelor's degree or higher in a specilic specialty. or its equivaletlt, as a 

minimum lor entry into the occupation in tlic United States. 

Thus, i t  is clear that Congress intended this visa classil'icalion only for aliens who arc lo hc crnpl<~ycd i n  ;in 

occupation that requires the theoretical and practical :ipplication ol' a body of highly spccializcd knowlcdgc 
than is conveyed by at least a haccalaurca~c or higher dcgrcc i n  a spccilic spccialty. 

Consistent w i ~ h  scctiun 214(i)(l) of the Act, the regulation at 8 C.F.R. $ 214,2(h)(4)(ii) sli~tcs that a spccii~lly 
occupation liicalis an occupation "which (1) requires ~heoret i~t l  and practical zipplication of a body 01 highly 
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specialized kntiwlcdgc in fields o l  human endeavrir including, but not limited 10, architecture, engineering, 
mathemalics, physical scicnccs, social sciences, medicine and health, education, husiness spcciallics, accounting, 
law. tliculogy, and thc arts, ;~nd which (2) rcquircs the arrainnient of a bachelor's degree or higher in a specific 
spcci;llty. or its equivalent. as a nlinirnurn (i)r entry into the occupation in the United States." 

I'ursuant to 8 C.F.R. $ 214,2(11)(4)(iii)(A), to qualily ;as a specialty ~iccupation, the position musl illso meet cine 01 
the ti)llowing criteria: 

( I )  A baccalaureate or higher degree or its cquivalcnl is normally the minimum requircmcnt for 
cntry into the particular position; 

(2) The degrcc rcquircmcnt is common to the industry in parallel positions among similar 
cirganizations or. i n  the alternative, an employer may show that its particular position is st1 
complex or unique that it c;ln he performed only hy ;In individu;il with a dcgrcc: 

( 3 )  The employer ntirmally rcquircs a degree or its cquivalcnl for Ihc position: or 

(4) 'I'hc nature o l  lhc specific duties is so specialized and complex t1i;il k~iowlcdge rcquirctl to 
perform the duties is usually associated with the attainment (II a bacc;il;lurcatc or higher 
dcgrcc. 

As a threshold issue, i t  is noted that 8 C.F.R. 5 214.2(h)(4)(iii)(A) must logically he read together will1 section 
214(i)(l) 11l the Act end 8 C.F.R. 5 214,2(h)(4)(ii). In othcr words, this rcgul;ttory 1angu;lge inus1 he construed in 
harmony will1 the thrust of lhc rclatcd provisions and with the sialute 21s a whole. See K Mrrrl Curl). 1'. Corlier 
Ifrc., 480 U.S. 281. 29 1 (1988) (lir1lding that construclion 111 language which takes into ; ~ c c ~ u n I  llic design 01' 

the st;~tulc as 21 whole is prelerred); see nl.so COIT I ~ r d e l ~ e r ~ d e ~ ~ c e  .loirat Vefltrlre v. 1~'rrlerol Stri:. ofrd Lori11 111.s. 
Corp., 48'1 U.S. 561 (1989); Matter of' W-F-, 21 l&N Dcc. 503 (BIA 1996). As such, the crileri;~ sl;~tcd i n  H 
C.F.R. /j 214,2(h)(4)(iii)(A) should logically he rcad as being necessary but not nccess;lrily sufficient I11 rnccl 
the statutory and regulalory delinition of spcci;ilty occupation. To otherwise interpret [his section as stating 
the necessary i r r d  sulficicnl condilions for mccting the definition of specialty occupation would resull i n  ;I 

p;~rticul;~r position mccting a condition under 8 C.F.R. S 214.2(h)(4)(iii)(A) hut not thc st;itutory or rcgulatory 
~Icfinilion. See Defeft.sor- v. Meisvler, 201 F.3d 384, 387 (5Ih Cir. 2000). To avoid this ill<~gical and ;rlisurd 
result, 8 C.F.R. $ 214,2(h)(4)(iii)(A) must therefore he rcad as slating additional rcquircments thal a posi~itin 
muhl mccl, supplementing the slaiutory and regulatory delinilions of spcci;~lty occupalion. 

C:orlson:in~ will1 scc t io~ 214(i)(l) of the Act and the rcgulslit~n ill 8 C.F.R. S 214,2(h)(4)(ii), U.S. Citircnship end 
Immigration Services (USCIS) alnsistently interprets the lerln "degrcc" in the cl-iteria at 8 C:.FI<. 
$ 214.2(h)(4)(iii)(A) to mean not just any haccal;~urcntc or highcr dcgrcc, hut one i n  ;I specilic spcci;ilry th;11 is 
directly rclatcd to the proffered position. Applying this standard, USCIS regul;~rly approves H-1U petitions 
lor qualilied aliens who arc to be employed as engineers, computer scicnlisls, certified public accountants, 
college prolcssors, and othcr such occup;ilions. Thcsc prolcssions, lor which pelilioners have regularly hccn 
ilhlc to cstahlish a minimum entry rcquircmcnt i n  the United Sralcs o l  a haccalaurc;itc or higher dcgrcc i n  a 
spccilic specially, or its equivalenl, lairly represent the types of specialty occup:ltions that Congress 
contemplaled when il crcalcd the H-IB visa category. 
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The petitioner seeks the beneficiary's services as an oilice manager. Evidence of the beneliciary's duties 
includes: the Form 1-129; the petitioner's February 2, 2009 letter, and the petitioncr's April 12, 2009 
response to the director's RFE. 

In tlie petitioner's Fchruary 2, 2009 lcltcr o l  support, i t  s t ; ~ ~ e d  tI1;it ihc hcncliciary will pcrllrm the lollowing 
dulics: 

~i~~~~ . l l ~ t ~ v ~ t ~ e ~  . ' ' ' related to dispatching, routing and tracking trucks. Organize hrokcrs to 
delegate work. Resolve custo~iier's complaints. Implcmcnt sclicdule and policy changes. 
Monitor operations to ensure that stall' memhers a m p l y  with administration policies antl 
procedures, salcty rules, and government regulations. 

The director found this initial evidence insullicicnt ti, cslahlish eligibility, and ciinscqucnlly issued an KFE (In 
March 4, 2009. The director asked the pelilioncr to suh~nit  a more dctailcd dcscriptitin ol' the duties of the 
proffcrcd position, as well as additional evidence est;rblishing that the pr~lllered position satisfied lhc criteria 
i11r a specialty occupation set forlh in X C.F.R. 5 214,2(h)(4)(iii)(A). The dircclor ;ilso rcc1ucstcd iniorm;~licln 
pertaining to the nature of tlie petitioner's business. 

In ;I rcsponse dated April 12, 2009, the petitioner addressed the director's queries. In a unsigned slatcmcnl, 
thc pclitioncr prtividcd an updated description of the tlutics of the pn~licrcd position, additional information 
!regarding tlie petitioner's industry. tax records for tlie petitioner's organization, and Internet job puslings i i l r  

sirnil;~rly-titled positions. 

The pciilioncr providct~ the i~ l l owing  upda~cd dcscripli~in ol'duties 01 tlic pri~iicrcd posilion in rcspolrsc lo tlic 
KFE: 

I.  The Company's linancial statements ~iiust be regularly analyzed to asccrtain that the 
expenses and rcvcnucs 01' the corporation arc in a proper ratio and supportive of long 
term growlh. In these demanding economic timcs, this lunction and purpose is csscntial 
lo maintaining the health 111 the corporation. [The hcncliciary] must cvaluntc tlic costs o i  
the company balanced with the services charged which requires an understanding o l  tlic 
1r;insport;rtion market, competitor pricing, and general and specific economic trends that 
will impact on the business. [The beneficiary] must be updated on new rcgul;itions. The 
ultimale purpuse is 111 ensure frirward directi~in and maintenance 111 ci~rpiiralc 
prolitahility. 

2. [The beneficiary[ musl be able to analyze and guide the business with l'uture invcslmcnl 
and acquisition decisions. The hudgct, along with ~ 1 s t  and credit ini~1rm;ition must he 
i~nillyzcd. The clptions in tlic financial milrkcts must he evelu;ition end l'unds l'rom Llic 
husincss allocated in accord;~ncc with market condilions. Stralcgics antl 
recommendations must he presented to the managers of [thc pctitioncr] as to how hcst to 
employ corporate rcsourccs. [The bcnclicii~ry] m u s ~  li;lvc tlic ability 11) study and 
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rcscarcli the relevant and pcrtincnl economic and linanci;il developments that have the 
p(itcntial to effect and impacl the rransport;iti~in industry. 

On May 4 ,  2009, the director denied the petition, finding that the prciflcrcd position is not a specialty 
t~ccupation.  Spccilically, the director noted that the proflercd position was  akin to the description 01 
Administrative Services M;in;iger lountl in the 1)cpartmcnt of Labor's (DOL) Occrr[~ofioircrl Oritlook 
Hn~ldhook.  O n  appeal, counsel cotitends tliat the director's elassilication o f  tlie proffered position as tliat of 
administrative scrviccs manager was incorrect, and contends that the duties of the prol'lcrcd position 21s set 
I ir th in the record demonstrate that i t  ih a spccialty occupation. 

T I )  ni;~ke its dctcrminiition whether the employment dcscrihed ahuve qualilies as  :I specialty occupation, the 
A A O  tu r~ l s  10 the criteri;~ at X C.F.R. $ 214,2(h)(3)(iii)(A)(/) and (2): ;I h;icc;~l;iurciitc or  higher dcgrcc or  its 
~ q u i v i i l c ~ i t  is the r1orm;il liiiriilni~ni rcq~~irc~i icr i t  fils c~ i t ry  illto the p;~rticuI;tr p o s i t i ~ n :  and ;I dcgrec rcquircrncnt 
is c t ~ m m o n  to the industry in parillcl piisitions :tmting simil;ir org:iniz;iti~ins or  ;I ]-rarticular ptrsition is so  
c(implcx or  unique that i t  can he performed only hy ;In individual with a dcgrcc. Factors considcrcd by the 
A A O  whcn determining these criteria include: whether the I l a~ ldhook ,  on which the A A O  routinely relics for 
the educa1irrn;il rcquircmcnts of particular occupaIions, rcports the industry requires ;i dcgrcc; wlietlier the 
industry's PI-ofessional association has iiiade a degl-ee a minimum entry requirement: and whether letters or  
affidavits  from firms or  individuals in tlie industry attest that such lirms "rontinely employ and recruit only 
degreed individuals." See Shcr~lti, IIIC. v. Reiw, 3 6  F. Supp. 2d 1151, 1165 (D. Minn. 1990) (quoting 
I~irrlIBlrrker Corp.  1). Savcr, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

The  A A O  will first review the Hundhook :Y discussicin of administrativc services managers, which was rclicd 
uptin hy lhc director in rendering the denial. According to the Hni~rlhook: 

Admirrislro~ive services inn1tngc~r.s plan, coordin;itc, and direct a broad rangc [if scrviccs th;~l 
allow org;iniz;ltions to operate ellicicntly. Thcy might, iris example, coordinate sp;rcc 
allocation, facilities maintentince and operations, and maior property and cquiprncnt 
procurement. They also may iivcrsec ccntr;ilizcd opcratitrns that meet the needs (iC multiple 
dcpartmcnts, buch ;is inlijrmation end d a t ; ~  pnicessing. mail, malerials schcduling and 
distribution, printing and rcproducIi[~n. records mansgcmcm. tclcc~immunici~tions 
m;rn;lgcnlcnt, s ccur i~y ,  recycling, wcllncss, and transportation scrviccs. Administrativc 
s ~ r v i c e s  liiiinagers alslr C I I S U ~ C  that contr;icts, i r ~ s u r ; i ~ ~ c e  rcquircmcnts, and government 
regulations and safety standards are fo l l~iwed and up to date. Thcy may examine energy 
consumption p;itlcrns, tcchnlilt~gy usage, and personal property ticeds 10 plan iris their long- 
tern1 m;rinten;ince, mt~dcrniralion,  ant1 rcpl;iccmcnt. 

Specific dutics for these managers vary hy size 111' company 11s oCUicc and dcgrcc nt 
rcsponsiliility and authority. I n  small o r g a n i z ; ~ t i ~ ~ n s ,  ;I siriglc administrativc scrviccs m;iniigcr. 
sometimes called an oficr rrrcl~l~rjier, may oversee all support scrviccs. (Scc tlic statement on 
oflice and administrative support worker supervisr,r\ and managers clscwhcre in the 
Htr~ldhook.) In larger ones, however, there may he several layers o l  administrative scrvices 
managers that may spccialirc in d i f i r e n l  areas and report t ~ i  directors 1% administration. 11r 
vice presidents ol'administration who oversee all administrative scrviccs. 
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The nature of these m;inageri;il j ~ i h s  varies as signilic;intly as the range o f  administrative 
scrviccs required hy cirganiz;~tirins. For example, administrative services m;tnagcrs who  work 
;IS cofrrrtrct odnliili.strrrtor.s ovcrscc the p r c p a ~ i ~ i o n .  ;in;llysis, negotiation, and review 11l  

contracts rclatcd 111 [lie purchasc or salc o f  equipment, m;~teri;ils, supplies, products, or 
services. Other ;idministr;~tivc scrviccs 1n;in;igcrs handle lhc acquisition, distribution, ;lnd 
storage o l  cquipmcnl and supplies, while others iiversee the disposal c r l  surplus or unclaimed 
pr(1pcrty. 

Uascd on a review ( i f  lhc H ~ ~ n d h o o k i  seclicin ;~bovc in  rc la t i~ in  111 the prcillcrcd dutics 11l  lhc position, lhc 
A A O  linds that the occupation o f  ;~dministr;~tive services manager appears akin to that o f  the prciffcrctl 

posit ion o f  o l f ice manager as described by the p c t i t i ~ ~ n c r  i n  its lcltcr o l  supporl dated Fchruary 2 .  2009. 
Spccilically, this description o l  duties indicated that the hcneliciary would hc responsible lo r  such tasks as 
resolving complaints, directing the dispatching, routing and tr;icking 11l  trucks, implelncnling schedule and 
pol icy changes, and ensuring that staff members complied w i ~ h  adminislralion policies, safety rules, and 

g(~vcrnmcnl  rcgulalions. Thcsc duties encompass a hroad range o f  services ;IS a intcmplalcd hy thc 

Hcmdhooks dcscr ip l i~ in  c ~ f  ;rtlminislrativc services m;ln;igers, and the A A O  concurs \\.it11 the director's 
c o n ~ l u s i o ~ i  that this occup;ltion is miist akin t i i  that descrihrd hy the pct i t i~ incr.  

I t  musl lie noled, however, 1Ii;it i n  response 111 tlie RFE and on appeal, ctiunscl contends thal the proffered 
position is much more complex than that 01 an  i~rlministrativc scrviccs manager, and cl;iims illat ihc 
hcncfici;~ry is required to make financial f o r e ~ ~ s t s ,  ;iniilyzing fin;~ncial statements and budgets, ant1 rcsc;irch 
and study c c ~ i n ~ i m i c  a i ~ d  l inancial dcvclopmcnls i n  the ~rensport;~lioti industry. The A A O  n~ i t cs  ih;~l  Llicsc 

additional dutics were included in  thc response 10 the RFE, which requested lhc petitioner 111 provide 
additional information and details pertaining It1 the p r~ i f f c rcd  position. However, the newly-stated dutics in  

the RFE, again reiterated 1111 appeal, go beyond tlie scope ol'the position init ial ly described in  tlie petitioner's 
lctlcr o f  supporl d;ltcd Fehruery 2, 2009. In  sum, the init ial description appeared to have the hcncficiilry 

tlirccting entl rnen;~ging the etlministr;~tivc luncti~rns ~ i f t h c  pctitii incr's business. while the second itcr;~ti i in 111 
the i ~ i h  has the bc~ ic f i c i~ r ) .  cngilgiiig i n  1'in;tnci;il analysis ;ind kircc;lsling. ils wel l  as accouliling dutics. 

The purpose 111' the rcqucst lo r  evidcncc is to elicit further in format i~ in  that clarifies wlictl icr c l ig ihi l i ty for the 
benefit sought has bccn cslablishcd. 8 C.F.R. $ 103.2(h)(8). When responding lo  n request lor evidcncc, a 

petitioner cannot o l l c r  a new posit ion to the beneficiary, or m;itcrially change a p~ i s i l i ~ i n ' s  title. i ls lcvcl ( i f  
;~uthority wi th in  the organizational hierarchy, or its associated job responsibilities. The pclit ioncr must 
cslahlish that the position offered to the hcncficiary when the pctit ion was f i led merits the visa classificalion 
sought. See Maller of Michelirl Tirc Corp., 17 I&N Dcc. 248, 249 (Reg. Comm. 1978). A pct i l i~ incr  may 11ol 
rn;~ke 1nateri;ll cIi;lnges to a pet i t i~ in  i n  an e l f ~ i r t  t(1 make an ~~ t l i e rw i se  dclicicnt pcl i l ion conlurm to USCIS 
rcquircmcnls. Scr Mrrtter. of lzrrmnli, 22 l & N  Dcc. 16'). 176 (Assoc. Ccimm. 1998). I f  signil icnnl c1i;ingcs 111 

11ic ainlcnt 111 ;I p c t i t i ~ n  cli;lngcd, ;I petitioner ~ i ius t  file ;I new petition, wi th  tce, that incorpor;llcs lhcsc 
c1i;ingcs. I f  signific;lnt c1i;inges ;ire m;lde to thc initi;rl rcqucst lor iipprov;~l, the petitioner must f i le a new 
pct i l ion rather than scck approval o f  :I petititin th;~t is ncit supported hy the h c l s  i n  the record. Thc 

inkirmat ion provided iry the petitioner i n  its rcsp~inse lo  the tlircctor's rcqucst for further evidencc did not 
cl i lr i fy or p r~ i v i dc  mrirc specificity 111 the original duties 111 tlic p ~ i s i l i ~ i n ,  hut rather mi~tcr ia l ly  expanded tlie 

nalurc and scopc o f  ihc duties beyond those comprising the posil ion lo r  which the pctit ion w;rs l i lcd, hy 
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adding new and more a ~ m p l e x  duties to the job description. Thcrclorc. the analysis of this criterion will hc 
hascd on the joh description suhmitted with the initial petition. 

Having found the duties of the proiiercd position to be those of ;in administrativc scrviccs manager, the AAO 
now turns to the Hnfrdhook lor its discussion of thc education;il requirements imposccl on individuals who 
seek employment within this prokssion: 

Education and cxpcricnce requircmcnts lor thcsc managers vary widely, depending on the 
s i ~ c  and complexity o l  tlrc org~niz;~t ion.  I n  sm;lll organiz;itions, cxpcricnce may he the only 
rcquircmcnt. I n  1;rrgc ~irganiz;~tions, howcvcr. administranvc services m;in;rgcrs may nccd 21 

bachelor's degl-ee and appropriate experience. 

Education and training. Spccilic educa~ion ;ind training rcquircmcnts vary by joh 
rcsponsihility. Olficc mangers in smallcr operations or lower-level administrative services 
m;ln;igers with fewer responsibilities may only nccd 21 high school diploma comhincd with 
appropriate cxpcrience, hut an ;~ssoci;rte degrec is increasingly prelcrrcd. 

As the Hof~dbook intlicatcs no spccilic dcgrcc rcquircmcnt 1'13s clnploymcnt as ;in ;~drninistrativc scrviccs 
Inanager, the AAO concludes that the performance of the proffered position's duties does not ri.quire the 
beneficiary to Ir(lld ;I hacc;ilaureate or higher dcgrcc in a related field. Accordingly, the AAO finds tIr;it the 
pclitioncr has not cstahlishcd its profl'crcd position as a spccialty occupation undcr the requircmcnts of the 
first criterion at 8 C.F.R. g 214.2(h)(4)(iii)(A). 

Ncx~ ,  the AAO rinds that the pctitioncr has not satisfied the lirst o l  the two altcrnalivc prongs 01' 8 C.F.R. $ 
214,2(h)(4)(iii)(A)(2). This prong alternatively rcquircs a pctitioncr to establish that a bachelor's dcgrcc, in ;I 

spccilic spccialty, is common to the pclitioncr's industry in positions that are h11tI1: ( I )  p;rrallcl to the prollcrcd 
p~lsit i~ln: iind (2) located in ~irganizati~ins rhal arc similar 10 lhc petitioner. T o  esi;ihlisli its dcgrcc rcquirc~iieril 
as a n  indus[ry niirm, the petitioner suhrnittcd cine Internet job ;~clvcrtiscmcnt lur cmploymcnt relaled 1 0  ol'ficc 
1n;In;igers in ir;insport;ition comp;lnics. This cvidcncc, Ihowcvcr. Lrils to establish the petitioner's degrec 
rcquircmcnt 21s Llic norm within ils induslry. 

The jclh ;tnnouncc~ncnt provided is I j r  the posititln 111 Manager (M;~n;igcr/Supcrvisor o l  Stalt) lor The Apt. 
Movers, ;I privirtcly-owned moving company. The joh posting, h~iwcvcr, simply states undcr its rcquircmcnts 
sec~ion that ;I degree is preferred, and furthermore does not specifically require ;I degree in a spcciiic 
spccialty. Morcovcr, spccilic details regarding the position dillcr greatly from the description of the prol'lered 
position in !his maltcr. Accordingly, this joh posting fails to satisfy the second critcrioli's cotidition th;rt a 
petitioner est;~hlish that its degree requirement is common in par;~llcl positions ;imong simil;ir ~~rg;rniz;rtions. 

Furthermore, the AAO also concludes that the record does not establish that the proposed positicln is ;I 

specialty occupation under the second prong 01 8 C.F.R. $214,2(h)(4)(iii)(A)(2), which rcquircs a 

demonstr;ltion tliat the position is so complex or unique that it can only he pcrformcd by an individu;~l with ;I 

degree. The record docs not include documentation to support the requisite cclmplexity or  uniqueness 01 the 
pnrllcrcd positi~in other than the assertions (11' counsel on appeal. Without docunientary evidence to support 
the claim, the assertions of counsel will not satisfy the pctitioncr's burden oC pr1101'. The unsupported 
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;isscrtions o f  counsel do not constitute evidence. Mrrtrer. of Ohrrigherirr, 19 l&N Dcc. 533, 534 (U IA  1YXX); 
Mrrtter- ofL~rrrrerrrro, 19 l&N Dcc. I ( B I A  1Y83): M(rlre1 of Rirr~rirez-Srtr~chrz, 17 I&N Dcc. 503, 506 (U IA  
IOXO). Further, there is nothing i n  the descriptions ot  the proffered position and i l s  dutics that indicate that 
the position is morc complcx or unique than administrativc service manager positions that can he performed 
hy persons without at least a bachelor's degree. or its equivalent. in  a specific spccialt) 

The A A O  next considers the criteria at X C.F.K. $6 214.2(11)(4)(iii)(A)i.il and (4): the employer normally 

rcquircs at least a bachelor's dcgrcc, or its cquivalcnt, i n  a spccilic specially; and the nature o f  the specific 
dutics is so spccializcd and complex that knowledge rcquircd to perform the duties is usually associnlcd w i lh  

the altainmcnt of a haccalaurcatc or highcr dcgrcc. 

T o  determine a petitioner's abil i ty to meet the third criterion. USCIS often reviews the position's elnployment 
history, including the names and dates o f  c~nploymcnt  o f  those cmployccs wi th  dcgrccs who previously held 
the position. as wel l  as the petitioner's hir ing practices w i th  rrgard to similar positions. I n  response to thc 

director's IWE, the petitioner indicated that the beneficiary W O L I ~ ~  be the petitioner's sole off ice employer. 
w i ~ h  the remaining staff retained ;IS independent contr;lctors. The petit i~rner made no claim, and prcscnls no 
evidence, t l i ; i t  i t  p r c v i ~ ~ u s l y  recruited and hired fl lr the pr~r f lc red p i ~ s i t i ~ ~ n  only pcrso~is wi th  ;it least :I 
bachelor's rlcgrcc, u r  i t s  cquivalcnt. i n  a hpcciiic spcci;ilty. Thcrcforc, the pctilioncr has failed to cstahli>li 
that tlic petitioner's nor~ i ia l  lhiring practice i s  to require the ~n in in ium of a baccalaureate degree for the 

prol fcrcd position. 

The fourth criterion at 8 C.F.R. Q: 214.2(11)(4)(iii)(A) rcquircs a petitioner to establish that the nature 111' i t s  

position's dutics is so spccializcd and complcx tliat the knowlcdgc rcquircd to perform them is usually 
;~ssoci;ited w i th  the atlainmcnt o f  a haccalaurcatc or higher dcgrcc in  a spccilic specialty. 

As slrc;idy discusscd, the A A O  has concludcd that the prol fcrcd position i s  closely aligned 111 that o f  an 
;idministrativc scrviccs manager, and, that the Hrr~i t lhook indic;~tes th;it there is no usual ; iss~icia~ion I~ctwccn 

;~dministrativc scrviccs manager positions and the auainmcnt o f  a baccalaurcatc or highcr dcgrcc i n  a specific 
specialty. Further, the A A O  finds that to the cxtcnt that they arc dcvclopcd i n  the record o f  proceeding 

- w h i c h  is i n  broad terms o f  generalized functions such 21s directing ;iclivitics related to dispatching. routing 
and tracking trucks; organizing hrokcrs to delegate work; and resolving customer complaints - the duties 111' 

the proffered position do not establish a lcvcl  o f  spcc ia l i~at ion and complexity that w t ~ u l d  require knowlcdgc 
usu;~lly associated wi th  the attainment o l  at least a bachelor's degree in  a specific specialty. The AAO.  
thcrcforc, conclutlcs that the pct i t i~ incr  has not cstahlishcd the prol fcrcd pusition as ;I spccialty i rccup; i l i~~n 
ulirlcr lhc rcquircrncnls a1 X C.F.K. 214.2(h)(4)(iii)(A)f4). 

For the rc;isons rcl;~tcd i n  the preceding discussiirn, lhc pctilioncr h;is lni lcd to cstahlish Ihel Ihc prollcrctl 
p i  qu;ililics ;IS ;I specialty occupation untlcr the rcquircmcnts ;I[ X C.F.R. 5 214,2(h)(4)(iii)(A). 

Accordingly. the A A O  shall tiot disturb the director's denial o f the  petition. 

The hurden o l  proof i n  lhcsc proceedings rcsls solely wi th  the petitioner. Section 291 01 the Act, 8 U.S.C. 
$ 1361. The petitioner has not sustained that burden. 

ORDER: The appeal i s  dismissed. The petition is denied. 


