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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

On the Form 1-129 visa petition the petitioner stated that it is a manufacturer of orthotics by digital 
casting. To employ the beneficiary in what it designates as a training and development manager 
position, the petitioner endeavors to classify her as a nonimmigrant worker in a specialty occupation 
pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ llOl(a)(15)(H)(i)(b). 

The director denied the petition, finding that the petitioner failed to establish that it would employ 
the beneficiary in a specialty occupation position. On appeal, counsel asserted that the director's 
basis for denial was erroneous, and contended that the petitioner satisfied all evidentiary 
requirements. 

The AAO bases its decision upon its review of the entire record of proceeding, which includes: 
(1) the petitioner's Form 1-129 and the supporting documentation filed with it; (2) the service 
center's request for additional evidence (RFE); (3) the response to the RFE; (4) the director's denial 
letter; and (5) the Form I-290B and counsel's brief in support of the appeal. 

Section 101(a)(15)(H)(i)(b) of the Act, 8 U.S.c. § llOI(a)(15)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temporarily to the United States to perform services in a 
specialty occupation. The issue before the AAO is whether the petitioner has provided evidence 
sufficient to establish that it would be employing the beneficiary in a specialty occupation position. 

Section 214(i)(l) of the Act, 8 U.S.c. § 1184(i)(I), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, 
and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(I) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [1] requires theoretical and practical application of 
a body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [2] requires the 
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attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum 
for entry into the occupation in the United States." 

Pursuant to 8 C.P.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also 
meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a 
degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.P.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(I) of the Act, 8 U.S.c. § 1184(i)(I), and 8 c.P.R. § 214.2(h)(4)(ii). In other 
words, this regulatory language must be construed in harmony with the thrust of the related 
provisions and with the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 
(1988) (holding that construction of language which takes into account the design of the statute as a 
whole is preferred); see also COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 
489 U.S. 561 (1989); Matter ofW-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 
C.P.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient 
to meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in a particular position meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
P.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.P.R. 
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(I) of the Act and the regulation at 8 C.P.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USerS) consistently interprets the term "degree" in the 
criteria at 8 C.P.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one 
in a specific specialty that is directly related to the proffered position. Applying this standard, 
USCIS regularly approves H-IB petitions for qualified aliens who are to be employed as engineers, 
computer scientists, certified public accountants, college professors, and other such occupations. 
These professions, for which petitioners have regularly been able to establish a minimum entry 
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its 
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equivalent, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-IB visa category. 

With the visa petition, counsel submitted a letter, dated March 27, 2009, from the petitioner's human 
resources manager. As to the duties of the proffered position, the petitioner's HR manager stated: 

As a Training and Development Manager, [the beneficiary] will assist in forecasting 
and developing a plan for rapid growth within the departments at [the petitioner]. She 
will also assist with new staffing requirements for our continued growth. She will 
prepare training materials and plans, within a defined budget, and perform the 
training of key instructors and supervisors, as well as key staff dedicated to key 
accounts. She will analyze the training needs to develop new training programs 
and/or modify existing programs. She will also conduct or arrange for ongoing 
Orthotic therapy training for all staff. 

[The beneficiary] will also be expected to plan, develop, and provide training and 
staff development programs by using methods such as classroom training, 
demonstrations, on-the-job training, meetings, conferences and workshops. She will 
also be responsible for evaluating and overseeing the orientation programs for new 
hires. She will meet with management to discuss training needs and make 
recommendation for developing the best training exercises for individual 
departments. She will also provide guidance to instructors and supervisors in 
techniques and skills for training and dealing with employees on a customer service 
level. [The beneficiary] will also be required to travel and coordinate training with 
local employees at the international manufacturing sites that we do business with. 

The petitioner's HR manager also stated, "The position offered ... is a specialty occupation that 
requires a minimum of a baccalaureate degree." The petitioner's HR manager did not state that the 
proffered position requires a degree in any specific specialty or, if it does, what specific specialty the 
requisite degree must be in. 

In his own letter dated March 26, 2009, counsel also stated, "The position offered ... is a specialty 
occupation that requires a minimum of a baccalaureate degree." Again, counsel did not indicate that 
the proffered position requires a degree in any specific specialty. 

The AAO notes that neither the petitioner's HR manager nor counsel even alleged that the proffered 
position requires a minimum of a bachelor's degree or the equivalent in any specific specialty. As 
such, they did not effectively assert that the proffered position is a position in a specialty occupation, 
or that the instant visa petition is approvable. However, the AAO will continue its analysis of the 
specialty occupation issue. 

Because the evidence submitted did not demonstrate that the visa petition is approvable, the service 
center, on May 11, 2009, issued an RFE in this matter. The service center requested evidence that 
the proffered position qualifies as a specialty occupation position. The service center specifically 
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requested a statement of the minimum education, training, and experience necessary to perform the 
duties of the proffered position and an explanation of why those duties require a minimum of a 
bachelor's degree or the equivalent in a specific specialty. 

In response, counsel submitted vacancy announcements printed from popular job search websites. 

One of the vacancy announcements submitted was placed by Abbott Pharmaceuticals for a Manager, 
Managed Healthcare Training & Development to work in Lake County, Illinois. It states that the 
position requires a minimum of a bachelor's degree, but not that the degree must be in any specific 
specialty. 

Another vacancy announcement was placed by Innovative Anal ytics & Training for a Training and 
Professional Development Specialist to work in Washington, D.C. It states that the position requires 
a minimum of a bachelor's degree, but not that the degree must be in any specific specialty. 

Another announcement was placed by Broadcom Corporation of Irvine, California for a Manager, 
Training & Development. It states that the position requires a minimum of a bachelor's degree, but 
not that the degree must be in any specific specialty. 

Another announcement was placed by an unidentified company for a Training and Development 
Manger to work in the Kansas City, Kansas area. It states that the position requires a four-year 
degree, but not that the degree must be in any specific specialty. 

Another vacancy announcement was placed by the International Training and Education Center for 
Health of the University of Washington for a Training Development Manager position based in 
Seattle, Washington. That announcement states that the position requires a master's degree in public 
health, instructional design, education, communication, or a related field. The AAO observes that 
public health, instructional design, education, or a related field is too diverse an array of subjects to 
delineate a specific specialty. 

The final vacancy announcement was placed by Jacobs Engineering of Pasadena, California for a 
Training and Development Manager. It states that the position requires a minimum of a bachelor's 
degree, but not that the degree must be in any specific specialty. 

The AAO finds, as compelled by their content, (1) that the submitted vacancy announcements are 
not probative evidence of the proffered position being a specialty occupation, as they do not specify 
a requirement for at least a bachelor's degree in a specific specialty, and (2) that they, in fact, are 
evidence that positions that the petitioner asserts to be similar to the one proffered in this petition can 
be performed without at least a bachelor's degree, or the equivalent, in a specific specialty. 

In his own letter, dated June 19, 2009, counsel provided the following longer and more detailed 
description of the duties of the proffered position: 
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The Development and Training Manager reports directly to the CEO and is 
responsible for assuring that all other managers, supervisors and their subordinates 
are adequately trained in every aspect of the company's business and product. In that 
function, the person filling the position will be the conduit to make sure the CEO's 
vision and principles are reflected in every part of the organization. The 
Development and Training Manager will spend approximately 10% of her time 
coordinating with other managers and supervisors ensuring that all subordinates are 
adequatel y trained. She will be required to correspond with managers and supervisors 
by email, phone and in-person meetings. She will also be required to meet and 
correspond with the CEO regarding the training of all staff and make 
recommendations for staffing requirements. She will spend approximately 5% of her 
time researching and studying future staffing needs and report back to the CEI 
regarding what needs arise based on her correspondence with managers and 
supervisors. 

The Training and Development Manger [sic] will be responsible for preparation of 
training materials and establishing plans. This will take approximately 40% of her 
daily activities. She will analyze the training needs to develop training programs 
and/or modify existing programs. In developing training materials and plans, [the 
beneficiary] will need to research and study our products so that she fully understands 
our products and is able to prepare training manuals and new training programs. She 
will meet with the CEO to discuss all training materials and plans. She will also have 
a budge [sic] at her discretion to use for training materials and implementation of the 
training plans. Our internal training programs specifically target all relevant aspects 
of anatomy, podiatric and sports medicine, biomechanics, product knowledge, quality 
assurance and technical training on proprietary applications used for customer 
support, internal and external order management, as well as other laboratory and 
suppl y chain operations. 

* * * 

Approximately 30% of the Training and Development Manager's time will be spent 
on conducting, overseeing and organizing ongoing training programs for different 
levels of staff. [The beneficiary] will use classroom training, demonstrations, on-the
job training, meetings, conferences and workshops in conducting the training for 
manager and supervisors, as well as key instructors. She will also meet with the CEO 
and managers to determine the greatest need, based on company objectives, for 
training. She will be responsible for making recommendations to management for 
training needs. Additionally [the beneficiary] will be responsible for evaluation and 
overseeing the orientation programs for all new hires. She will assist by conducting 
training and by making sure that the employees have all the materials necessary to 
fulfill their jobs. The remaining 15% of the Training and Development Manager's 
time will be spent on coordinating training efforts and developing localized training 
programs at the international manufacturing sites that we do business with. It is 
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important that the international manufacturing sites have specific instructions and 
know what the company's objectives are as well as the specifications of our products, 

Counsel further stated: 

Please note that the [proffered] position requires the individual to work with many 
different personalities since it involves training of employees. Additionally, the 
[proffered] position requires someone that is educated and able to study and present 
materials in an intelligent and efficient manner. 

The petitioner's HR manager also signed counsel's letter, concurring in its form and content. 

Counsel cited the vacancy announcements provided and the U.S. Department of Labor's (DOL) 
Occupational Outlook Handbook (Handbook) as evidence that the proffered position requires a 
minimum of a bachelor's degree. 

The director denied the visa petition on July 20, 2009 finding, as was noted above, that the petitioner 
had not demonstrated that it would employ the beneficiary in a specialty occupation position. In that 
decision, the director analyzed the proffered position as a position for a general manager as 
described in the Handbook section on Top Executives. 

On appeal, counsel asserted that the proffered position is not a general manager position, but is a 
position for a training and development manager and should have been considered pursuant to the 
Training and Development Managers section of the Handbook. Counsel cited the DOL's O*Net 
OnLine for the proposition that such positions require a bachelor's degree. 

Initially, the AAO observes that O*Net OnLine does not indicate that Training and Development 
Manager positions categorically require a bachelor's degree or that they categorically qualify as 
specialty occupation positions. It classifies those positions in Job Zone Four, which indicates that 
"most of these occupations require a four-year bachelor's degree, but some do not." It is incumbent 
upon the petitioner to demonstrate that the proffered position falls among those position that do, in 
fact, require a minimum of a bachelor's degree. Further, O*Net OnLine does not suggest that those 
Job Zone Four positions that do require a bachelor's degree require a degree in any specific 
specialty. The petitioner is obliged to demonstrate that the proffered position requires a minimum of 
a bachelor's degree or the equivalent in a specific specialty. 

The AAO recognizes the Handbook, cited and relied upon by counsel, as an authoritative source on 
the duties and educational requirements of the wide variety of occupations that it addresses.' The 
Handbook discusses Training and Development Manager positions in the section entitled Human 
Resources, Training, and Labor Relations Managers and Specialists. It describes the duties of 

The Handbook, which is available in printed form, may also be accessed on the Internet, at 
http://www.stats.bls.gov/oco/. The AAO's references to the Handbook are to the 2010 - 2011 edition 
available online. 
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Training and Development Managers as follows, "Training and development managers and 
;pecialists create, procure, and conduct training and development programs for employees." 

A discrepancy exists between the petitioner's HR manager's description of the duties of the 
proffered position provided in her March 27, 2009 letter and the description counsel subsequently 
provided in his June 19, 2009 letter, which the petitioner's HR manager approved. 

The first description stated that the beneficiary would "assist in forecasting and developing a plan for 
rapid growth within the departments at [the petitioner]." That duty is absent from the second 
description of the duties of the proffered position, as is an explanation for its inclusion in the first 
description and its omission from the second. That duty is clearly not a duty of a training and 
development manager position, and may be a duty of a general manager position as described in the 
Top Executives section of the Handbook. Its initial inclusion may have caused the director to state 
that the proffered position is a position for a general manager, and to analyze it as such. 

The AAO concurs with counsel, however, that the duties of the proffered position are generally 
consistent with the duties of a training and development manager position as described in the 
Handbook. The Handbook describes the educational requirements of human resources, training, and 
labor relations managers and specialist positions, including training and development manager 
positions, as follows: 

Although a bachelor's degree is a typical path of entry into these occupations, many 
colleges and universities do not offer degree programs in personnel administration, 
human resources, or labor relations until the graduate degree level. However, many 
offer individual courses in these subjects at the undergraduate level in addition to 
concentrations in human resources administration or human resources management, 
training and development, organizational development, and compensation and 
benefits. 

Because an interdisciplinary background is appropriate in this field, a combination of 
courses in the social sciences, business administration, and behavioral sciences is 
useful. Some jobs may require more technical or specialized backgrounds in 
engineering, science, finance, or law. Most prospective human resources specialists 
should take courses in principles of management, organizational structure, and 
industrial psychology; however, courses in accounting or finance are becoming 
increasingly important. Courses in labor law, collective bargaining, labor economics, 
and labor history also provide a valuable background for the prospective labor 
relations specialist. As in many other fields, knowledge of computers and information 
systems is useful. 

Neither O'Net OnLine nor the Handbook supports the proposition that training and development 
manager positions categorically require a minimum of a bachelor's degree or the equivalent in a 
specific specialty. No other evidence in the record supports that proposition. 
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Further, the petitioner and counsel have never identified any specific specialty in which one must 
possess a bachelor's degree in order to qualify for the proffered position. As such, they have not 
even alleged that the proffered position qualifies as a specialty occupation by virtue of requiring a 
minimum of a bachelor's degree or the equivalent in a specific specialty. 

The petitioner has not demonstrated that a baccalaureate or higher degree or its equivalent in a 
specific specialty is normally the minimum requirement for entry into the particular position and has 
not, therefore, demonstrated that the proffered position qualifies as a specialty occupation pursuant 
to the criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A)(l). 

Next, the AAO will consider the first of the two alternative prongs of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(2). This prong alternatively requires a petitioner to establish that a bachelor's 
degree, in a specific specialty, is common to the petitioner's industry in positions that are both: (1) 
parallel to the proffered position; and (2) located in organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by USCIS 
include: whether the Handbook reports that the industry requires a degree; whether the industry's 
professional association has made a degree a minimum entry requirement; and whether letters or 
affidavits from firms or individuals in the industry attest that such firms "routinely employ and recruit 
only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999) 
(quoting HirdlBlaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As was noted above, the Handbook provides no support for the proposition that the petitioner's 
industry requires that its training and development managers possess a minimum of a bachelor's 
degree or the equivalent in a specific specialty. The record contains no evidence that a professional 
organization of training and development managers requires such a degree as a requirement for 
entry. The record contains no letters or affidavits from other companies or individuals in the 
petitioner's industry. 

The petitioner did provide the six vacancy announcements described above. None of those vacancy 
announcements appear to be for positions in the petitioner's industry. Further, none of them require 
a minimum of a bachelor's degree or the equivalent in a specific specialty. They are of no use in 
demonstrating that a requirement of a minimum of a bachelor's degree in a specific specialty or the 
equivalent is common to the petitioner's industry in parallel positions among similar organizations. 
The petitioner provided no other evidence pertinent to that point. Further, as was noted above, 
counsel and the petitioner have not even alleged that a training and development manager position, 
in the petitioner's industry or any other, requires a degree in any specific specialty. As noted earlier 
in this decision, not only are the vacancy announcements not probative evidence that the proffered 
position is a specialty occupation, but they are also evidence of the contrary proposition. 

Thus, the petitioner has not demonstrated that a requirement of a minimum of a bachelor's degree in 
a specific specialty or the equivalent is common to the petitioner's industry in parallel positions 
among similar organizations, and has not, therefore, demonstrated that the proffered position 
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qualifies as a specialty occupation pursuant to the criterion of the first alternative prong of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(2). 

The AAO will next consider the alternative requirement of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which 
is satisfied if the petitioner demonstrates that, notwithstanding that other training and development 
manager positions may not require a minimum of a bachelor's degree or the equivalent in a specific 
specialty, the particular position proffered in the instant case is so complex or unique that it can be 
performed only by an individual with such a degree. 

The duties of the proffered position have been so abstractly described, however, that the uniqueness 
or complexity of the proffered position, if any, is not apparent. "[C]oordinating with other managers 
and supervisors ensuring that all subordinates are adequately trained," for instance, contains no 
indication that this responsibility renders the proffered position either unique or complex. The same 
is true of "researching and studying future staffing needs," "preparation of training materials and 
establishing plans," "analyzing ... training needs to develop training programs and/or modify 
existing programs," etc. 

In his June 19, 2009 letter, counsel observed, in an apparent attempt to show that the proffered 
position is somehow unique or complex, that the proffered position would require the beneficiary to 
"work with many different personalities," and to "present materials in an intelligent and efficient 
manner." Those abilities are not, however, limited to graduates with four-year bachelor's degrees, 
let alone degrees in some specific, though still unidentified, specialty, nor did counselor the 
petitioner allege that the proffered position requires a minimum of a bachelor's degree or the 
equivalent in a specific specialty. 

As the record of proceeding has not demonstrated that the particular position proffered is so complex 
or unique that it can be performed only by an individual with at least a bachelor's degree, or the 
equivalent, in a specific specialty, the petitioner has not satisfied the second alternative prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The record contains no evidence of a previous history of recruiting and hiring to fill the proffered 
position, and the petitioner has not, therefore demonstrated that the proffered position qualifies as a 
position in a specialty occupation pursuant to the criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A)(3). 

Finally, the AAO will consider the alternative requirement of 8 C.F.R. § 214.2(h)(4)(iii)(A)(4), 
which is satisfied if the petitioner demonstrates that the nature of the specific duties of the proffered 
position is so specialized and complex that knowledge required to perform the duties is usually 
associated with the attainment of a baccalaureate or higher degree. As was noted above, however, 
the duties of the proffered position have been so abstractly described that no requisite level of 
sophistication can be discerned in them. Further, counsel did not even allege that those duties 
require a minimum of a bachelor's degree or the equivalent in a specific specialty. 

The petitioner has not demonstrated that the nature of the specific duties is so specialized and 
complex that knowledge required to perform the duties is usually associated with the attainment of a 



WAC 09142 51914 
Page 11 

baccalaureate or higher degree. The petitioner has not, therefore, demonstrated that the proffered 
position qualifies as a position in a specialty occupation pursuant to the criteria of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(4). 

The AAO finds that the director was correct in her determination that the record before her failed to 
establish that the beneficiary would be employed in a specialty occupation position, and it also finds 
that the argument submitted on appeal has not remedied that failure. Accordingly, the appeal will be 
dismissed and the petition denied on this basis. 

The record suggests an additional issue that was not addressed in the decision of denial. The record 
contains evidence that the beneficiary was awarded a bachelor's degree in psychology by the 
University of California. However, a bachelor's degree does not, per se, qualify a beneficiary for 
employment in a specialty occupation. 

The AAO observes that if the petitioner had demonstrated that the proffered position required a 
minimum of a bachelor's degree or the equivalent in a specific specialty, the petitioner would then 
have been obliged, in order for the visa petition to be approvable, to demonstrate, not only that the 
beneficiary has a bachelor's degree or the equivalent, but that the beneficiary has a minimum of a 
bachelor's degree or the equivalent in that specific specialty. See Matter of Matter of Ling, 13 I&N 
Dec. 35 (R.C. 1968). 

Pursuant to the instant visa category, however, a beneficiary's credentials to perform a particular job 
are relevant only when the job is found to qualify as a specialty occupation. As discussed in this 
decision, the proffered position has not been shown to require a baccalaureate or higher degree, or its 
equivalent, in a specific specialty and has not, therefore, been shown to qualify as a position in a 
specialty occupation. Because the finding that the petitioner failed to demonstrate that the proffered 
position qualifies as a specialty occupation position is dispositive, the AAO need not further discuss 
the issue of the beneficiary's qualifications. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), aft'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, that burden has not been met. 
The appeal will be dismissed and the petition denied. 

ORDER: The appeal is dismissed. The petition is denied. 


