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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition, and
the matter is now before the Administrative Appeals Office (AAQO) on appeal. The appeal will be
dismissed. The petition will be demed.

The petitioner is a provider of hospice services and seeks to employ the beneficiary as a hospice
services manager. The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a
specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. § 1101¢a)(15)(H)(i)(b).

The director denied the petition, finding that the proffered position was not a specialty occupation.
On appeal, counsel for the petitioner contends that the director’s findings were erroneous, and
submits a brief and additional evidence in support of this contention.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(1)(1), defines the
term "specialty occupation” as an occupation that requires:

(A) theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(1i):

Specialty occupation means an occupation which requires [(1)] theoretical and
practical application of a body of highly specialized knowledge in fields of human
endeavor including, but not limited to, architecture, engineering, mathematics,
physical sciences, social sciences, medicine and health, education, business
specialties, accounting, law, theology, and the arts, and which requires [(2)] the
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as
a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A). to qualify as a specialty occupation, the position must also
meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2)  The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree;

{3) The employer normally requires a degree or its equivalent for the position; or
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(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.E.R. § 214.2(h)(4)iii)(A) must logically be read together with
section 214(1)(1) of the Act, 8 U.S.C. § 1184(i)X1), and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this
regulatory language must be construed in harmony with the thrust of the related provisions and with
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that
construction of language which takes into account the design of the statute as a whole is preferred):
see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561
(1989); Marter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R.
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this
section as stating the necessary and sufficient conditions for meeting the definition of specialty
occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
F.3d at 387. To avoid this illogical and absurd result, 8 C.E.R. § 214.2(h)(4)(il1)(A) must thercfore
be read as stating additional requirements that a position must meet, supplementing the statutory and
regulatory definitions of specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)i1), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one
in a specific specialty that is directly related to the proffered position. Applying this standard,
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers,
computer scientists, certified public accountants, college professors, and other such occupations.
These professions, for which petitioners have regularly been able to establish a minimum entry
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its
equivalent, fairly represent the types of specially occupations that Congress contemplated when it
created the H-1B visa category.

The record of proceeding before the AAO contains: (1) Form [-129 and supporting documentation;
(2) the director’s request for additional evidence (RFE); (3) the petitioner’s response to the director’s
RFE; (4) the director’s decision denying the petition; and (5) the petitionet’s Form [-290B and
supporting documents. The AAO reviewed the record in its entirety before issuing its decision.

The petitioner, as a hospice service provider, claims to offer a comprehensive program of care to
patients and families facing life-threatening illnesses. It claims to employ 74 persons and to have a
gross annual income of approximately $10 million.

Regarding the job duties of the proffered position, counsel for the petitioner stated in a letter dated
August 1, 2009 that the beneficiary will be responsible for “managing and implementing the delivery
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of hospice services and programs and ensuring that such comply with state and federal regulations
and company guidelines.” Counsel also provided the following list of duties:

» Manage the implementation of hospice services measures and programs;

» Prepare and oversee the preparation of individualized care plans;

» Integrate hospice services and programs with strategic organizational goals and
objectives;

» Discuss all of patients’ care options with patient, family and health care staff;

% Ensure efficient delivery of care plans and activities;

» Prepare work schedules and designate staff assignments;

» Evaluate hospice service operations and activities to improve service utilization;

»  Assist in budget preparation and recommend allocation of funds;

» Identify strategies for effective delivery of hospice services and resource
allocation;

» Report to the administrator and meet and confer with administrator and staff to

discuss hospice service issues and coordinate health service activities].]
The petitioner further stated:

[Hospice] is a specialized health service that emphasizes in palliative care rather than
curative treatment. Therefore, to be able to perform the duties of a hospice services
manager, the incumbent must possess in-depth knowledge of nursing and health
services administration principles. The hospice services manager must have strong
strategic planning, resource allocation, and human resource modeling skills. The
hospice services manager must be equipped with strong analytical and organizational
skills to be able to formulate and implement effective hospice services policies In a
complex health services facility setting. Lastly, the incumbent should possess strong
communication, organizational, interpersonal and leadership skills.

The petitioner concluded by stating that a bachelor's degree in nursing, health services
administration or a closely related field is the petitioner’s minimum requirement for entry into the
position.

On October 7, 2009, the director issued an RFE, which requested a more detailed description of the
work to be performed by the beneficiary as well as information pertaining to the beneficiary’s
qualifications. The director specifically requested information pertaining to the beneficiary’s
specific job duties and the percentage of time devoted to such duties, as well as an organizational
chart demonstrating the composition of the petitioner’s company.

In response, the petitioner and counsel submitted letters that addressed the director’s queries. In a
letter dated November 16, 2009, the petitioner restated the list of duties provided in the previously
submitted letters of support, and provided the percentage of time the beneficiary would devote to
each of the proposed duties. Specificaily, the petitioner indicated that the beneficiary’s duties would
be divided as follows:
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DUTIES PERCENTAGE
OF TIME SPENT
e Manage the implementation of hospice services 80%

measures and programs;

e Prepare and oversee the preparation of individualized
care plans;

e Integrate hospice services and programs with strategic
organizational goals and objectives;

o Discuss all of patients’ care options with patient, family
and health care staff;

Ensure efficient delivery of care plans and activities;
Evaluate hospice service operations and activities to
improve service utilization;

¢ Identify strategies for effective delivery of hospice
services and resource allocation;

e Participate in the preparation of work schedules and | 10%
designation of staff assignments who perform hospice
care in the patient’s home, in a care center, skilled
nursing facility, or inpatient facility

¢ Assist in budget preparation and recommend allocation
of funds

e Report to the administrator and meet and confer with | 10%
administrator and staff to discuss hospice service issues
and coordinate health service activities.

The petitioner also submitted an organizational chart for the petitioner which demonstrated that the
bencficiary oversaw six case managers, who in turn supervised a variety of other stafl members
including social workers, bereavement coordinators, andjjjilijemployees.

The director found that the proffered position is not a specialty occupation. Although counsel and
the petitioner contended that the proffered position was akin to that of a medical and health services
manager as described by the Department of Labor’s (DOL) Occupational Qutlook Handbook
(Handbook), the director disagreed. Specifically, the director found that the proffered position was
most akin to that of a registered nurse, and more specifically a head nurse or a nurse supervisor.

On appeal, counsel contends that the director’s finding was erroneous, and that his conclusions were
based on facts not included in the evidence as well as on an outdated version of the Handbook.
Counsel reasserts that the proffered position is akin to the occupation of medical and health services
manager, not a register nurse, and asserts that based on this classification it 1s therefore a specialty
occupation. Counsel concludes that the petition should be approved.
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As a preliminary matter, the AAO finds that the director erred in concluding that the proffered
position, which counsel asserts is administrative in nature and akin to that of a medical and health
services manager, is actually a registered nurse position. The director appears to base his decision
on the fact that the beneficiary holds a bachelor’s degree in nursing. However, while the regulation
cited in support of the denial is 8 C.F.R. § 214.2(h)(4)(iii)(A), the director does not definitely state
that specific ground upon which the denial is based. When denying a petition, a dircctor has an
affirmative duty to explain the specific reasons for the denial; this duty includes informing a
petitioner why the evidence failed to satisfy its burden of proof pursuant to section 291 of the Act, 8
U.S.C. § 1361. See 8 C.F.R. § 103.3(a)(1)(1).

The director’s failure to specifically articulate the exact basis for denial is harmless because the AAO
conducts a de novo review, evaluating the sufficiency of the evidence in the record according to its
probative value and credibility. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004).

The AAO notes that the Handbook does not identify “hospice services manager™ as an occupational
category. Therefore, the AAO will review the Handbook in order to make an independent
determination of the proffered position’s classification.

A review of the occupational category of medical and health services manager, o which the
petitioner compared the proffered position, reveals similarities to the proffered position. According
to the Handhook, this occupational category is described as follows:

Healthcare is a business and, like every business, it needs good management to keep
the business running smoothly. Medical and health services managers, also referred
(0 as healthcare executives or healthcare administrators, plan, direct, coordinate, and
supervise the delivery of healthcare. These workers are either specialists in charge of
a specific clinical department or generalists who manage an entire facility or system.

The structure and financing of healthcare are changing rapidly. Fulure medical and
health services managers must be prepared to deal with the integration of healthcare
delivery systems, technological innovations, an increasingly complex regulatory
environment, restructuring of work, and an increased focus on preventive care. They
will be called on to improve efficiency in healthcare facilities and the quality of the
care provided.

Large facilities usually have several assistant administrators who aid the top
administrator and handle daily decisions. Assistant administrators direct activities in
clinical areas, such as nursing, surgery, therapy, medical records, and health
information.

In smaller facilities, top administrators handle more of the details of daily operations.
For example, many nursing home administrators manage personnel, finances, {acility
operations, and admissions, while also providing resident care.
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Clinical managers have training or experience in a specific clinical area and,
accordingly, have more specific responsibilities than do generalists. For example,
directors of physical therapy are experienced physical therapists, and most health
information and medical record administrators have a bachelor's degree in health
information or medical record administration. Clinical managers establish and
implement policies, objectives, and procedures for their departments; evaluate
personnel and work quality; develop reports and budgets; and coordinate activities
with other managers.

Health information managers are responsible for the maintenance and security of all
patient records. Recent regulations enacted by the Federal Government require that all
healthcare providers maintain electronic patient records and that these records be
secure. As a result, health information managers must keep up with current computer
and software technology, as well as with legislative requirements. In addition, as
patient data become more frequently used for quality management and in medical
research, health information managers must ensure that databases are complete,
accurate, and available only to authorized personnel.

In group medical practices, managers work closely with physicians. Whereas an
office manager might handle business affairs in small medical groups, leaving policy
decisions to the physicians themselves, larger groups usually employ a full-time
administrator to help formulate business strategies and coordinate day-to-day
business.

A small group of 10 o 15 physicians might employ 1 administrator to oversec
personne! matters, billing and collection, budgeting, planning, equipment outlays, and
patient flow. A large practice of 40 to 50 physicians might have a chief administrator
and several assistants, each responsible for a ditferent area of cxpertise.

Medical and health services managers in managed care settings perform functions
similar to those of their counterparts in large group practices, except that they could
have larger staffs to manage. In addition, they might do more community outreach
and preventive care than do managers of a group practice.

Some medical and health services managers oversee the activities of a number of
facilities in health systems. Such systems might contain both inpatient and outpatient
facilities and offer a wide range of patient services.

Bureau of Labor Statistics, U.S. Dept. of Labor, Occupational Outlook Handbook, 2010-11 ed.,
“Medical and Health Services Managers,” htip://www.bls.gov/oco/ocos(14.htm (accessed Nov. 30,
2011). According to the Handbook, medical and health services managers plan, direct, coordinate,
and supervise the delivery of healthcare, and are either specialists in charge of a specific clinical
department or generalists who manage an entire facility or system. In this matter, the description of
the proffered position indicates that the position of hospice services manager is most akin to that of a
medical and health services manager, since the beneficiary will be tasked to coordinate and oversec
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the hospice services of the petitioner. Moreover, the subheading of clinical manager in this section
also applies to the proffered position, since such employees are responsible for establishing and
implementing policies, objectives, and procedures for their departments as well as evaluating
personnel and work quality and developing reports and budgets.

Consequently, the AAO concurs with counsel’s assertions that the proffered position encompasses
the duties of a medical and health services manager. A review of the Handbook’s education and
training requirements for this occupation, however, indicates that it does not require a bachelor’s
degree in a specific specialty or its equivalent for entry into the position in the United States.
Therefore, despite the classification of the proffered position into this occupational category, this
classification, contrary to counsel’s claims, does not satisfy 8 C.F.R. § 214.2(h)(4)(ihA)Y(]).

To satisfy the regulation at 8 C.F.R. § 214.2(hXH)GiD(A)(D), it must be established that a
baccalaureate or higher degree in a specific specialty or its equivalent is the normal minimum
requirement for entry into the particular position. According to the Handbook, the educational
requirements of a medical and health services manager are as foliows:

A master's degree in one of a number of ficlds is the standard credential for most
generalist positions as a medical or healthcare manager. A bachelor's degree 1s
sometimes adequate for entry-level positions in smaller facilities and departments. In
physicians' offices and some other facilities, on-the-job experience may substitute
for formal education.

Education and training. Medical and health services managers must be familiar
with management principles and practices. A master's degree in health services
administration, long-term care administration, health sciences, public health, public
administration, or business administration is the standard credential for most
generalist positions in this field. However, a bachelor's degree is adequate for some
entry-level positions in smaller facilities, at the departmental level within healthcare
organizations, and in health information management. Physicians’ offices and some
other facilities hire those with on-the-job experience instead of formal education.

Contrary to the director’s findings, the Handbook does not report that a medical and health SEIVICES
manager requires at least a bachelor’s degree in a specific specialty. While it indicates that a
master’s degree in a variety of fields is acceptable for generalist positions in the field, it also
indicates that a bachelor’s degree in general is often accepted for entry level positions. Moreover,
the Handbook indicates that some physician’s offices and facilities hire individuals who possess on-
the-job training in lieu of formal education.

Therefore, regardless of USCIS’s classification of the proffered position as a medical and health
services manager, the petitioner has failed to establish that a baccalaureate or higher degree or its
equivalent in a specific specialty is the normal minimum requirement for entry into the proftered
position under the first criterion of 8 CF.R. § 214.2(h)(4)(11)(A).
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Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 8
C.F.R. § 214.2(h)(4)(1i1)(AX}2). This prong alternatively requires a petitioner to establish that a
bachelor's degree, in a specific specialty, is common to the petitioner’s industry in positions that are
both: (1) parallel to the proffered position; and (2) located in organizations that are similar to the
petitioner.

In support of the petition, the petitioner submitted an expert opinion evaluation from NG

Associate Professor of Nursing at | N |  EIIEEEE i support of the contention that
a bachelor's degree in a specific specialty is common to the petitioner's industry. ]
claims that the “skills, knowledge, and analytical thinking acquired through the acquisition of a
Bachelor’s degree or its equivalent, with a concentration in Nursing, or a related field, is considered
necessary by people in the industry seeking to hire a Hospice Services Manager. . . .”” and concluded
that such a degree is considered an industry standard.

The AAO finds NN - :.aton insufficient to establish an industry-wide standard in
this matter. While | [ N EIIIEE <v2!uation claims that individuals employed in the position of
hospice services manager are routinely required to have a minimum of a bachelor’s degree in nursing,
the basis upon which she rests this assertion is unclear. While she claims that, based on her position as
an Associate Professor of Nursing, that she is qualified to render an expert opinion on this subject, she
provides no independent evidence to support her conclusion that a bachelor’s degree in nursing 1s a
degreed that is routinely required by employers similar to the petitioner for eniry into the position of
hospice services manager. Rather, she simply restates the proffered position description as provided by
counsel. Going on record without supporting documentary evidence is not sufficient for purposes of
meeting the burden of proof in these proceedings. Muatter of Soffici, 22 1&N Dec. 158, 165 (Comm'r
1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 ('Reg. Comm'r 1972)).

The AAO may, in its discretion, use as advisory opinion statements submitted as expert testimony.
However, where an opinion is not in accord with other information or is in any way questionable, the
AAO is not required to accept or may give less weight to that evidence. Maiter of Caron Iternational,
19 1&N Dec. 791 (Comm' 1988). In this matter, the evaluation by ENEEEEE ;s not supported by
objective evidence demonstrating that a bachelor’s degree in nursing is routinely required within Lhe
petitioner’s industry for entry into the proffered position.

The petitioner also submitted five job postings for positions it claims are similar to that of the
proffered position in this matter. The AAO, however, does not find these postings sufficient to meet
the requirements of the first prong of 8 C.F.R. § 214 2(h) (@)X AX2).

The postings for positions with Vitas Innovative Hospice Care and an unidentified hospital provided
by careerbuilder.com simply require a four year degree without requiring a degree in a specific
specialty. The remaining three postings are also insufficient. Specifically, the posting by Asian
Network Home Care and Hospice is for the position of senior manager of home health and hospice
care, which differs from the proffered position in this matter in its level of seniority. The postings by
Kaiser Permanente and the University of Pennsylvania are also insufficient, since both of these
organizations are much larger in size and scope than the petitioner. These postings, therefore. cannot
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be considered organizations similar in size and scope to the petitioner, which operates one facility
and employs only a staff of 74. Consequently, the petitioner has failed to satisfy the first alternative
prong of 8 CF.R. § 214.2(h)(d)(HINAN2).

In the alternative, the petitioner may submit evidence to establish that the duties of the position are
so complex or unique that only an individual with a degree in a specific specialty can perform the
duties associated with the position. The AAQO observes that the petitioner has indicated that the
beneficiary's educational background and experience in the industry will assist her in carrying out
the duties of the proffered position; however, the test to establish a position as a specialty occupation
is not the skill set or education of a proposed beneficiary, but whether the position itself requires the
theoretical and practical application of a body of highly specialized knowledge obtained by at least
baccalaureate-level knowledge in a specialized area. The petitioner does not explain or clarify
which of the duties, if any, of the proffered position are so complex or unique as to be
distinguishable from those of similar but non-degreed employment. The petitioner has thus failed to
establish the proffered position as a specially occupation under either prong of the criterion at
8 C.FR. § 214.2(h) (D (1ii)(A)2).

The AAO now turns to the criterion at 8 C.F.R. § 214.2¢h)(4)(ii)(A)(3) — the employer normatly
requires a degree or its equivalent for the position. The petitioner did not claim at any time during the
adjudication process to employ other persons in the position of hospice services manager. Since the
record is devoid of evidence that the petitioner previously hired degreed individuals to fill the
proffered position in the past, the petitioner has failed to satisfy this criterion.

' According to the Handbook's detailed statistics on medical and health services managers, there were
approximately 14,000 persons employed as medical and health services managers by home health care service
firms in 2008. Handbook, 2010-11 ed., available at hip://www bls.govioco/ocosO14.him (last accessed Nov.
30, 2011). Based on the size of this relevant study population, the petitioner fails to demonstrate what
statistically valid inferences, if any, can be drawn from just five job postings with regard to determining the
common educational requirements for entry into parallel positions in similar organizations in the home health
care service industty. See generally Earl Babbie, The Practice of Social Research 186-228 (1995).
Moreover, given that there is no indication that the advertisements were randomly selected, the validity of any
such inferences could not be accurately determined even if the sampling unit were sufficiently large. See id.
at 195-196 (explaining that "[rlandom selection is the key to [the] process [of probability sampling}” and that
"random selection offers access to the body of probability theory, which provides the basis for cstimates of
population parameters and estimates of error”).

As such, even if the job announcements supported the finding that the job of hospice services manager for a
74-person hospice firm required a bachelor's or higher degree in a specific specialty or its equivalent, it cannot
be found that such a limited number of postings that appear to have been consciously selected could credibly
refute the statistics based findings of the Handbook published by the Bureau of Labor Statistics that such a
position does not require at least a baccalaureate degree in a specific specialty for entry into the occupation in
the United States.
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Although the petitioner claims that the proffered position requires the incumbent to possess a
bachelor’s degree in nursing, health services administration, or a closely related field, this claim is
not persuasive, since the record does not document that the duties of the proffered position require a
baccalaureate or higher level of education to perform them. The AAO notes that while a petitioner
may believe or otherwise assert that a proffered position requires a degree, that opinion alone
without corroborating evidence cannot establish the position as a specialty occupation. Were USCIS
limited solely to reviewing a petitioner's self-imposed requirements, then any individual with a
bachelor's degree could be brought to the United States to perform any occupation as long as the
employer required the individual to have a baccalaureate or higher degree. See Defensor v.
Meissner, 201 F. 3d at 384. Accordingly, the petitioner has failed to establish the referenced
criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) based on its normal hiring practices.

Finally, the AAO turns to the criterion at 8 C.F.R. § 214.2(h)(iii)(A)4) — the nature of the specific
duties is so specialized and complex that knowledge required to perform the duties is usually associated
with the attainment of a baccalaureate or higher degree.

Aside from the letter from NGz hc cvidentiary weight of which has been discounted, the
petitioner has submitted no independent documentation in support of the contention that specializcd
and complex knowledge is required to perform the duties of the proffered position. Instead, the
petitioner and counsel simply provide their own unsupported opinions with regard 1o the
qualifications necessary for a hospice services manager to successfully function in the proffered
position. Moreover, the description of the duties of the proffered position does not specifically
identify any tasks that are so specialized or complex that only a degreed individual could perform
them. Relative specialization and complexity have not been developed for the proffered position
and, as such, the evidence of record does not establish that this position is significantly different
from other medical and health service manager positions that can be performed by persons without
at lcast a bachelor's degree in a specific specialty or its equivalent. Consequently, to the extent that
they are depicted in the record, the duties have not been demonstrated as being so specialized and
complex as to require the highly specialized knowledge associated with a baccalaureate or higher
degree, or its equivalent, in a specific specialty. Therefore, the evidence does not establish that the
proffered position is a specialty occupation under 8 C.F.R. § 214.2(h)()Gi1)(AX}4).

As related in the discussion above, the petitioner has failed (o establish that the proffered position is
a specialty occupation. Accordingly, the AAO shali not disturb the director’s denial of the petition.
The appeal shall be dismissed, and the petition will be denied.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not sustaincd that burden.

ORDER: The appeal is dismissed. The petition is denied.




