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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition and 
the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. The petition will remain denied. 

The petitioner states it provides consulting and staffing services, was established in 2000, 
employs 110 personnel, and had a gross annual income of $13,449,071 when the petition was 
filed. It seeks to continue the employment of the beneficiary as a quality analyst pursuant to 
section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1l01(a)(15)(H)(i)(b). 

The director denied the petition, determining the petitioner had failed to meet the requirements 
for filing a Form 1-129, Petition for Nonimmigrant Worker, because the record did not include a 
valid Labor Condition Application (LCA). 

The record of proceeding before the AAO contains: (I) Form 1-129, Petition for Nonimmigrant 
Worker, and supporting documentation; (2) the director's request for evidence (RFE); (3) the 
petitioner's response to the RFE; (4) the denial decision; and (5) the Form 1-2908, Notice of 
Appeal or Motion, and the petitioner's statement in support of the appeal. The record is 
complete. The AAO reviewed the record in its entirety before reaching its decision. 

General requirements for filing immigration applications and petitions are set forth at 8 C.F.R. 
§103.2(a)(1) as follows: 

[EJvery application, pel1tlOn, appeal, motion, request, or other document 
submitted on the form prescribed by this chapter shall be executed and filed in 
accordance with the instructions on the form, such instructions ... being hereby 
incorporated into the particular section of the regulations requiring its submission 

Further discussion of the filing requirements for applications and petitions is found at 8 C.F.R. § 
103.2(b)(l): 

An applicant or petitioner must establish eligibility for a requested immigration 
benefit. An application or petition form must be completed as applicable and 
filed with any initial evidence required by regulation or by the instructions on the 
form .... 

The regulation at 8 C.F.R. § 214.2(h)(4)(i)(B)(1) stipulates the following: 

Before filing a petition for H-18 classification in a specialty occupation, the 
petitioner shall obtain a certification from the Department of Labor that it has 
filed a labor condition application in the occupational specialty in which the 
alien(s) will be employed. 

In matters where evidence related to tIling eligibility is provided in response to a director's 
request for evidence, 8 C.F.R. § 103.2(b)(I2) states: 
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An application or petition shall be denied where evidence submitted in response 
to a request for initial evidence does not establish filing eligibility at the time the 
application or petition was filed .... 

Thus, in order for a petition to be approvable, the LCA must have been certified before the H-IB 
petition was filed and U.S. Citizenship and Immigration Services (USCIS) regulations 
affirmatively require a petitioner to establish eligibility for the benefit it is seeking at the time the 
petition is filed. See 8 C.F.R. § 103.2(b)(12). 

As set out above, before filing a Form 1-129 petition on behalf of an H-IB worker, a petitioner 
must obtain a certified labor condition application (LCA) from the Department of Labor (DOL) 
in the occupational specialty in which the H-IB worker will be employed. See 8 C.F.R. 
§ 214.2(h)(4)(i)(B). The instructions that accompany the Form 1-129 also specify that an H-IB 
petitioner must document the filing of a labor certification application with the DOL when 
submitting the Form 1-129. 

In the instant matter, the petitioner filed the Form 1-129 with USCIS on August 13,2009. The 
petitione! nm'J1CIPn a certified LCA with thc petition indicating the beneficiary would work in 

In to the director's RFE, the petitioner stated that the 
provided a new LCA certified _ 

On appeal, the petitioner states that in its initial filing of the Form 1-129 it did not have the 
beneficiary'S exact work location so indicated he would work at the corporate of1ice in New 
Jersey.l The petitioner noted that after the filing of the Form 1-129, it received a purchase order 

I If a petitioner's intent changes with regard to a material term and condition of employment Dr the 
beneficiary's eligibility, an amended or new petition must be filed. To allow a petition to he amended in 
any other way would be contrary to the regulations. Taken to the extreme, a petitioner could then simply 
claim to offer what is essentially speculative employment when filing the petition only to "change its 
intent" after the fact, either before or after the H-IB petition has been adjudicated. The agency made 
clear long ago that speculative employment is not permitted in the H-IB program. A 1998 proposed rule 
documented this position as follows: 

Historically, the Service has not granted H-ll3 classification on the basis of speculative, 
or undetermined, prospective employment. The H-IB classification is not intended as a 
vehicle for an alien to engage in a job search within the United States, or for employers to 
bring in temporary foreign workers to meet possible workforce needs arising from 
potential business expansiolls Of the expectation of potential new customers or contracts. 
To determine whether an alien is properly classifiable as an H-l B nonimmigrant under 
the statute, the Service must first examine the duties of the position to be occupied to 
ascertain whether the duties of the position require the attainment or a specific bachelor's 
degree. See section 214(i) of the Immigration and Nationality Act (the "Act"). The 
Service must then determine whether the alien has the appropriate degree for the 
occupation. In the case of speculative employment, the Service is unable to perform 
either part of this two-prong analysis and, therefore, is unable to adjudicate properly a 
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for the beneficiary's services for a client in filed for a new LeA. The 
record as currently constituted does not include a valid LeA corresponding to the initial petition. 
As the record establishes that at the time of filing the petitioner had not obtained a valid certified 
LeA in the occupational specialty in which the beneficiary would be employed at the location 
where the beneficiary would be employed, the petitioner failed to comply with the filing 
requirements at 8 C.F.R. § 214.2(h)(4)(i)(B). 

Therefore, for the reasons discussed above, the beneficiary is ineligible for classification as an 
alien employed in a specialty occupation. Accordingly, the AAO shall not disturb the director's 
denial of the petition. 

The burden of proof in this proceeding rests solely with the petitioner. Section 291 of the Act, 8 
U.S.c. § 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition remains denied. 

request for H-1E classification. Moreover, there is no assurance that the alien will engage 
in a specialty occupation upon arrival in this country. 

63 Fed. Reg. 30419, 30419 - 30420 (June 4, 1998). While a petitioner is certainly permitted to change its 
intent with regard to non-speculative employment, e.g., a change in duties or job location, it must 

nonetheless document such a material change in intent through an amended or new petition in accordance 

with 8 C.F.R. § 214.2(h)(2)(i)(E). In this matter, the petitioner's acknowledgment that it did not know the 
beneficiary'S actual work location when it filed the petition is tantamount to an admission that it is 

engaging in speCUlative employment. 


