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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will remain denied.

The petitioner represented itself on the Form I1-129 as a home health care agency with 45
employees. It seeks to employ the beneficiary as a quality assurance manager pursuant to section
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 US.C. §
1101(a)(15)(H)(i)(b). The director denied the petition on the basis of her determination that the
petitioner failed to demonstrate that the proposed position qualifies for classification as a specialty
occupation.

The record of proceeding before the AAO contains the following: (1) the Form I-129 and
supporting documentation; (2) the director’s request for additional evidence; (3) the petitioner’s
response to the director’s request for additional evidence; (4) the director’s denial letter; and (5) the
Form [-290B and supporting documentation. The AAO conducts appellate review on a de novo
basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004). Upon review of the entire record, we
find that the petitioner has failed to overcome the director’s ground for denying this petition.

The sole issue before us on appeal is whether the proposed position qualifies for classification as a
specialty occupation. To meet its burden of proof in this regard, the petitioner must establish that
the employment it is offering to the beneficiary meets the following statutory and regulatory
requirements.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1)
defines the term “specialty occupation™ as one that requires:

(A) theoretical and practical application of a body of highly specialized
knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires [1] theoretical and practical application of a body of
highly specialized knowledge in fields of human endeavor including, but not limited
to, architecture, engineering, mathematics, physical sciences, social sciences,
medicine and health, education, business specialties, accounting, law, theology, and
the arts, and which requires [2] the attainment of a bachelor’s degree or higher in a
specific specialty, or its equivalent, as a minimum for entry into the occupation in the
United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must
also meet one of the following criteria:
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(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with
section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(i1). In other words, this regulatory language
must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of
language which takes into account the design of the statute as a whole is preferred); see also COIT
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of
W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8§ C.F.R. § 214.2(h)(4)(iii)(A)
should logically be read as being necessary but not necessarily sufficient to meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section as stating the
necessary and sufficient conditions for meeting the definition of specialty occupation would result
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5™ Cir. 2000). To avoid this
illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional
requirements that a position must meet, supplementing the statutory and regulatory definitions of
specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii))(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proposed position. Applying this standard,
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers,
computer scientists, certified public accountants, college professors, and other such occupations.
These professions, for which petitioners have regularly been able to establish a minimum entry
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its
equivalent, fairly represent the types of specialty occupations that Congress contemplated when it
created the H-1B visa category.

In its March 16, 2009 letter of support, the petitioner stated that the petitioner would: (1) plan, direct,
and coordinate all of its quality assurance and quality improvement activities; and (2) review medical
journals and literature in order to highlight issues relevant to the petitioner’s practice and patients. To
that end, the beneficiary would perform the following tasks:



e Reviewing and, if necessary, eliciting and preparing detailed patient histories;

e Discussing patients’ charts and files with the health care professionals handling them;

o Identifying, researching, and reviewing medical journals and literature in order to find, and
provide the petitioner’s health care professionals with, the most recent and latest research
information and suggestions for modes of treatment and management of unusual cases;

e Summarizing, preparing, and reproducing researched information for use by the petitioner’s
staff;

e Reviewing patients’ charts and files to ensure they are receiving proper treatment;

e Conducting performance audits, studying the petitioner’s organizational culture, and
performing gap analysis and values clarification in order to maintain and improve the quality of
care in order to ensure that the petitioner’s multidisciplinary services fit its patients’ needs and
expectations;

e Analyzing all areas of health care services provided by the petitioner, including observation and
assessment, intravenous therapy, wound care, pain management, respiratory therapy,
medication supervision, rehabilitation and therapeutic exercise, physical therapy, occupational
therapy, nursing activities, etc., in order to find ways of improving the quality of services
provided;

e [Establishing quality standards, coordinating activities to meet those quality standards,
monitoring and advising staff on quality management, and producing data to report on
performance; and

e Liaising with other managers and staff in order to ensure that the quality assurance system is
functioning properly; advising on implementation of changes; and providing training, tools, and
techniques to assist staff in achieving quality assurance goals.

The petitioner stated that it requires the services of an individual with a bachelor’s degree in
nursing, physical therapy, occupational therapy, or a related field to perform the duties of the
proposed position.

In making our determination as to whether the proposed position qualifies as a specialty occupation,
we turn first to the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(Z) and (2): a baccalaureate or higher
degree in a specific specialty or its equivalent is the normal minimum requirement for entry into the
particular position; and a degree requirement in a specific specialty is common to the industry in
parallel positions among similar organizations or a particular position is so complex or unique that it
can be performed only by an individual with a degree in a specific specialty. Factors considered by
the AAO when determining these criteria include: whether the Department of Labor’s
Occupational Outlook Handbook (Handbook), on which we routinely rely for the educational
requirements of particular occupations, reports the industry requires a degree in a specific specialty;
whether the industry’s professional association has made a degree in a specific specialty a minimum
entry requirement; and whether letters or affidavits from firms or individuals in the industry attest
that such firms “routinely employ and recruit only degreed individuals.” See Shanti, Inc. v. Reno,
36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095,
1102 (S.D.N.Y. 1989)).
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On appeal, counsel contends that the duties of the proposed position align with those of a health
services manager. We agree. In pertinent part, the Handbook states the following the duties of
health services managers:

Healthcare is a business and, like every business, it needs good management to keep
the business running smoothly. Medical and health services managers, also referred
to as healthcare executives or healthcare administrators, plan, direct, coordinate, and
supervise the delivery of healthcare. These workers are either specialists in charge of
a specific clinical department or generalists who manage an entire facility or system.

Handbook, 2010-11 ed., available at http://www.bls.gov/oco/ocosO014.htm (last accessed
December 9, 2011). The Handbook states the following with regard to entry into this field:

A master’s degree in one of a number of fields is the standard credential for most
generalist positions as a medical or healthcare manager. A bachelor’s degree is
sometimes adequate for entry-level positions in smaller facilities and departments. In
physicians’ offices and some other facilities, on-the-job experience may substitute
for formal education.

(emphasis added). Id. The Handbook'’s discussion does not establish that a baccalaureate degree in
a specific specialty, or its equivalent, would be the normal minimum entry requirement for a
position like the one that the petitioner is offering. As noted, when discussing that a bachelor’s
degree may be an adequate educational credential to work in a smaller facility, the Handbook does
not state that such degree must be in a specific specialty. The assertions made by the petitioner also
confirm that a degree in a specific specialty is not required to perform the duties of the proposed
position: as noted, the petitioner stated in its March 16, 2009 letter that a bachelor’s degree in
nursing, physical therapy, or occupational therapy would suffice. However, nursing, physical
therapy, and occupational therapy do not constitute a single, specific specialty, and these assertions
confirm our findings from the Handbook which indicate that a degree from any of a variety of
subjects would suffice.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not rely
simply upon a proposed position’s title. The specific duties of the position, combined with the
nature of the petitioning entity’s business operations, are factors to be considered. USCIS must
examine the ultimate employment of the beneficiary, and determine whether the position qualifies
as a specialty occupation. See generally Defensor v. Meissner, 201 F. 3d at 384. The critical
element is not the title of the position nor an employer’s self-imposed standards, but whether the
position actually requires the theoretical and practical application of a body of highly specialized
knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the
minimum for entry into the occupation, as required by the Act.

As discussed, we have determined that the duties of the proposed largely mirror those listed in the
Handbook among those normally performed by health services managers. However, neither the
Handbook nor any other evidence in the record indicates that health services manager positions
such as the one proposed here typically require a minimum of a bachelor’s degree or the equivalent
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in a specific specialty. The petitioner has not, therefore, demonstrated that a baccalaureate or higher
degree or its equivalent in a specific specialty is normally the minimum requirement for entry as
required by section 214(i)(1)(B) of the Act and 8 C.F.R. § 214.2(h)(4)(ii).

Nor do we find convincing counsel’s citation to the Department of Labor’s Occupational
Information Network (O*NET™ Online). O*NET™ Online is not particularly useful in
determining whether a baccalaureate degree in a specific specialty, or its equivalent, is a
requirement for a given position, as O*NET™ Online’s JobZone assignments make no mention of
the specific field of study from which a degree must come. As was noted previously, USCIS
interprets the term “degree” in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any
baccalaureate or higher degree, but one in a specific specialty that is directly related to the proposed
position. With regard to the Specialized Vocational Preparation (SVP) rating, we note that an SVP
rating is meant to indicate only the total number of years of vocational preparation required for a
particular position. It does not describe how those years are to be divided among training, formal
education, and experience and it does not specify the particular type of degree, if any, that a position
would require.' Again, USCIS interprets the term “degree” in the criteria at

! Moreover, we note the following information from Section II of the Dictionary of Occupational Titles’
(DOT) Appendix C, Components of the Definition Trailer, available at htip://www.oalj.dol.gov/
PUBLIC/DOT/REFERENCES/DOTAPPC.HTM (last accessed December 9, 2011), which further addresses
the SVP ratings system:

II. SPECIFIC VOCATIONAL PREPARATION (SVP)

Specific Vocational Preparation is defined as the amount of lapsed time required by a typical
worker to learn the techniques, acquire the information, and develop the facility needed for
average performance in a specific job-worker situation.

This training may be acquired in a school, work, military, institutional, or vocational
environment. It does not include the orientation time required of a fully qualified worker to
become accustomed to the special conditions of any new job. Specific vocational training
includes: vocational education, apprenticeship training, in-plant training, on-the-job training,
and essential experience in other jobs.

Specific vocational training includes training given in any of the following circumstances:
a. Vocational education (high school; commercial or shop training; technical school;

art school; and that part of college training which is organized around a specific
vocational objective);

b. Apprenticeship training (for apprenticeable jobs only);
c. In-plant training (organized classroom study provided by an employer);
d. On-the-job training (serving as learner or trainee on the job under the instruction of a

qualified worker);
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8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a
specific specialty that is directly related to the proposed position. For all of these reasons, the
O*NET™ Online excerpt is of little evidentiary value to the issue presented on appeal.

As the evidence does not establish that the particular position proposed here is one for which the
normal minimum entry requirement is a baccalaureate or higher degree, or the equivalent, in a
specific specialty closely related to the position’s duties, the petitioner has not satisfied the first
criterion at 8 C.F.R. § 214.2(h)(4)(ii1)(A)(7).

We turn next to a consideration of whether the petitioner, unable to establish its proposed position
as a specialty occupation under the first criterion at 8 C.F.R. § 214.2(h)(iii)(A), may qualify it under
one of the three remaining criteria: a degree requirement as the norm within the petitioner’s industry
or the position is so complex or unique that it may be performed only by an individual with a
degree; the petitioner normally requires a degree or its equivalent for the position; or the duties of
the position are so specialized and complex that the knowledge required to perform them is usually
associated with a baccalaureate or higher degree.

The petitioner has not satisfied the first of the two alternative prongs at
8 C.F.R. § 214.2(h)(4)(iii))(A)(2). This prong alternatively requires a petitioner to establish that a
bachelor’s degree in a specific specialty, or its equivalent, is common to the petitioner’s industry in
positions that are both: (1) parallel to the proposed position; and (2) located in organizations that are
similar to the petitioner.

€. Essential experience in other jobs (serving in less responsible jobs which lead to the
higher grade job or serving in other jobs which qualify).

The following is an explanation of the various levels of specific vocational preparation:

Level Time

Short demonstration only

Anything beyond short demonstration up to and including 1 month
Over 1 month up to and including 3 months

Over 3 months up to and including 6 months

Over 6 months up to and including 1 year

Over 1 year up to and including 2 years

Over 2 years up to and including 4 years

Over 4 years up to and including 10 years

Over 10 years

Nelie JBEN Bl o R N S R S

Note: The levels of this scale are mutually exclusive and do not overlap.

Thus, even if the DOT assigns the proposed position an SVP rating of 8, which counsel asserts to be the case,
that rating would not necessarily indicate that at least a four-year bachelor’s degree is required, or more
importantly, that such a degree must be in a specific specialty closely related to the requirements of that
occupation. Therefore, the SVP rating is not probative of the proposed position being a specialty occupation.
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Again, in determining whether there is such a common degree requirement, factors often considered
by USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry’s professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms “routinely employ
and recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 (quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102).

As already discussed, the petitioner has not established that its proposed position is one for which the
Handbook reports an industry-wide requirement for at least a bachelor’s degree in a specific specialty.
Nor has the petitioner submitted evidence that the industry’s professional associations have made a
degree in a specific specialty a minimum requirement for entry.

Finally, the petitioner’s reliance upon the job vacancy advertisements is misplaced. First, it has not
submitted any evidence to demonstrate that these advertisements are from companies “similar” to the
petitioner. There is no evidence that the advertisers are similar to the petitioner in size, scope, and
scale of operations, business efforts, and expenditures. Few of the advertisements state the size of
the employer, and there is no evidence in the record as to how representative these advertisements
are of the advertisers’ usual recruiting and hiring practices. Simply going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in
these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of
Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

Furthermore, although most® of the companies that placed these particular advertisements do require
a bachelor’s degree, their advertisements establish, at best, that although a bachelor’s degree is
generally required, a bachelor’s degree, or its equivalent, in a specific specialty, is not required. For
all of these reasons, the petitioner has not satisfied the first alternative prong of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2)."

® The Regency Hospital Company does not require a candidate for its advertised position to hold a bachelor’s
degree; its advertisement states only that a four-year degree is “preferred.” Employer preferences are not
synonymous with minimum hiring requirements.

* According to the Handbook's detailed statistics on health services managers, there were approximately
283,500 persons employed as training and development specialists in 2008. Handbook  at
http://www.bls.gov/oco/ocos014.htm. Based on the size of this relevant study population, the petitioner fails
to demonstrate what statistically valid inferences, if any, can be drawn from just twelve job postings with
regard to determining the common educational requirements for entry into parallel positions in similar
organizations. See generally Earl Babbic, The Practice of Social Research 186-228 (1995). Moreover, given
that there is no indication that the advertisements were randomly selected, the validity of any such inferences
could not be accurately determined even if the sampling unit were sufficiently large. See id. at 195-196
(explaining that “[r]Jandom selection is the key to [the] process [of probability sampling]™ and that “random
selection offers access to the body of probability theory, which provides the basis for estimates of population
parameters and estimates of error”).

As such, even if the job announcements supported the finding that the proposed position required a
bachelor's or higher degree in a specific specialty or its equivalent, it cannot be found that such a limited
number of postings that appear to have been consciously selected could credibly refute the statistics-based
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We also conclude that the record does not establish that the proposed position is a specialty
occupation under the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2),which provides
that “an employer may show that its particular position is so complex or unique that it can be
performed only by an individual with a degree.” The evidence of record does not refute the
Handbook’s information to the effect that there is a spectrum of degrees acceptable for health
services manager positions. The record lacks sufficiently detailed information to distinguish the
proposed position as unique from or more complex than health services manager positions that can
be performed by persons without a specialty degree or its equivalent.

We turn next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which requires that the petitioner
demonstrate that it normally requires a degree or its equivalent for the position. To determine a
petitioner’s ability to meet the third criterion, we normally review the petitioner’s past employment
practices, as well as the histories, including the names and dates of employment, of those employees
with degrees who previously held the position, and copies of those employees’ diplomas.*

In order to establish its eligibility under the third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A), the
petitioner submitted the foreign degrees of three other employees it claims hold positions similar or
identical to the one the beneficiary will fill. Two individuals hold foreign nursing degrees, and one
holds a foreign medical degree. However, this evidence does not establish the petitioner’s
eligibility under this criterion. First, the petitioner submitted no evidence such as educational
evaluations to demonstrate that these foreign degrees are equivalent to degrees awarded by United
States institutions. Second, these degrees serve as further evidence that possession of a degree from
any wide variety of fields would qualify a candidate for the position proposed here: the beneficiary
holds a foreign degree in occupational therapy, and medicine, nursing, and occupational therapy do
not constitute a single, specialized course of study. The petitioner has not established that the
proposed position qualifies for classification as a specialty occupation under 8 C.F.R.

§ 214.2(h)(4)(iii)(A)3).

The fourth criterion, 8 C.F.R. § 214.2(h)(4)(ii1)(A)(4), requires the petitioner to establish that the nature
of its proposed position’s duties is so specialized and complex that the knowledge required to perform

findings of the Handbook published by the Bureau of Labor Statistics that such a position does not require at
least a baccalaureate degree in a specific specialty for entry into the occupation in the United States.

* Even if a petitioner believes or otherwise assert that a proposed position requires a degree, that opinion
alone without corroborating evidence cannot establish the position as a specialty occupation. Were USCIS
limited solely to reviewing a petitioner’s claimed self-imposed requirements, then any individual with a
bachelor's degree could be brought to the United States to perform any job so long as the employer
artificially created a token degree requirement, whereby all individuals employed in a particular position
possessed a baccalaureate or higher degree in the specific specialty or its equivalent. See Defensor v.
Meissner, 201 F. 3d at 387. In other words, if a petitioner's degree requirement is only symbolic and the
proposed position does not in fact require such a specialty degree or its equivalent to perform its duties, the
occupation would not meet the statutory or regulatory definition of a specialty occupation. See section
214(i)(1) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (defining the term “specialty occupation™). Here, the
petitioner has failed to establish the referenced criterion at 8 C.F.R. § 214.2(h)(4)(1ii)(A)(3) based on its
normal hiring practices.
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them is usually associated with the attainment of a baccalaureate or higher degree in the specialty. As
previously discussed, the Handbook indicates that a baccalaureate degree in a specific specialty is not a
normal minimum entry requirement. The petitioner has failed to differentiate the duties of the
proposed position from those performed by health services managers who do not possess a degree from
a specific specialty and, as such, has failed to indicate the specialization and complexity required by
this criterion. As a result, the record fails to establish that the proposed position meets the
specialized and complex threshold at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4).

Nor do the unpublished AAO decisions cited by counsel on appeal establish the proposed position
as a specialty occupation under any of the statutory and regulatory criteria set forth above. While 8
C.F.R. § 103.3(c) provides that AAO precedent decisions are binding on all USCIS employees in
the administration of the Act, unpublished decisions are not similarly binding.

The proposed position does not qualify for classification as a specialty occupation under any of the
criteria set forth at 8 C.F.R. §§ 214.2(h)(4)(iii))(A)(7)-(4), and this petition was properly denied.
Accordingly, the beneficiary is ineligible for nonimmigrant classification under section
101(a)(15)(H)(i)(b) of the Act and this petition must remain denied.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden and the appeal will be dismissed.

ORDER: The appeal is dismissed.



