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The petitioner also stated that it requires its sales and distribution manager to have a degree in
business administration or a similar field.

The petitioner neglected to complete the sections in the Form [-129 pertaining to the proftered
salary amount and the number of people the petitioner employs. However, the Labor Condition
Application (LCA) submitted with the petition states that the petitioner has offcred the
beneficiary a wage ol $29.55 per hour, which is the same as the prevailing wage listed in the
LCA. On appeal, the petitioner has copies of some of its 2007 quarterly wage reports as well as
its Forms 1099 for 2007 and 2008. According to this information. the petitioncr employed only
four workers for the last quarter of 2007 and no evidence was given for how many workers were
employed, if any, at the time the petition was filed in 2008. The Forms 1099 indicate that the
petitioner contracted with eleven independent contractors in 2008.

The petitioner submitted copies of the beneficiary’s credentials along with a credential
evaluation stating that the beneficiary’s education is equivalent to a bachelor’s degree in business
administration from a regionally accredited college or university in the United States.

On April 17, 2009, the director issued an RFE requesting additional evidence that the proifered
position 1s a specialty occupation, including a more detailed job description and an
organizational chart if the bencficiary will supervise or direct others. The RFE also requested
additional information regarding the petitioner’s business.

In response to the RFE, the petitioner stated that the beneficiary would not be involved in retail
sales and would not make sales to the public. The petitioner stated that the beneficiary would
perform the following duties:

e Manage the regional sales and distribution force, including overseeing staffing. training. and
performance evaluations as well as interpret company policy to clients and employees:

¢ Decvelop sales and distribution strategies for products and scrvices:

* Coordinate distribution by cstablishing territories, quotas and goals and ensurc the salcs
representatives are informed of changes in territorics;

¢ Interact closely with internal department management;

¢ Prepare monthly reports showing sale volume, potential sales, risks and opportunities as well
as review market analyses, make annual forccasts on market sales. and develop sales
campaigns;

¢  Work with regional management on efficiencies and product standardization;

e Hold sales meetings and represent company at trade shows;

¢ Develop and implement methods and procedures for monitoring sales and distribution
activities;

e Submit reports of sales activity and maintain records;

e Responsible for data analysis aimed at segmenting products, customers, and selling channels
as well as determining strategies, developing programs and tactics, and tracking program
results: and

e Participate in special projects.
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To the extent that the proposed duties are described in the record of proceceding, it is not evident
that their actual performance would require the theoretical and practical application of at least a
bachelor’s degree level of a body of highly specialized knowledge in a specific specialty.

In this regard, the AAO finds that, regardless of the job title applied to them. the duties arc
described in terms of generic and generalized functions — for example, managing the rcgional
sales and distribution forces, developing sales and distribution strategies. and reviewing market
analyses - that convey neither the substantive nature of the work that the beneficiary would
actually perform nor a need for a particular level of education, or educational equivalency, in a
specific specialty in order to perform that work. Consequently, regardless of the job tille
ascribed to the proffered position, the record of proceeding lacks an evidentiary foundation that
would satisfy any criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A). This decisive determination will
now be discussed in terms of the separate components of this regulation.

Becausc the evidence in the record of proceeding does not substantiate that the proffered position
is one for which there is normally a minimum requirement for a bachelor’s degree, or the
equivalent, in a specific specialty, the petitioner has not satisfied the criterion at 8 C.F.R.
§ 214.2(h) (41 AXD.

Nexl, as the petitioner has not established the substantive nature of the proffered position - and
therefore has not provided a basis for establishing more than superficial similarity with other
positions - there is no basis in this record of proceeding for establishing positions as parallel to
the proffered position. This precludes a finding that the degree-requirement specified by the
petitioner is a common industry practice for the proffered position, so as to satisfy the tirst
alternative prong at 8 C.F.R. § 214.2(h)4)(iii}(A)(2).

Neither the generalized and generic descriptions of the proffered position and its duties nor any
other evidence in the record of proceeding develops the proffered position in terms of complexity
or uniqueness. Accordingly, the petitioner has not satisfied the second alternative prong at 8
C.FR. § 214.2(h)(4)(iii)}(A)}2), which requires a showing that the petitioner’s particular position
is so complex or unique that it can be performed only by a person with at lcast a bachelor’s
degree, or the equivalent, in a specific specialty.

The AAO also finds that the petitioner not satisfied the elements of the criterion at 8 C.F.R.
§ 214.2(h)4)(1i1)(A)(3). That is, it has not established a history of recruiting and hiring {or the
proffered position only persons with at least a bachelor’s degree in a specific specialty, and that
such history was generated by the position’s actual performance requirements.

' A petitioner’s perfunctory declaration of a particular educational requirement will not mask the fact that

the position is not a spectalty occupation. USCIS must examine the actual employment requircments,
and, on the basis of that examination, determine whether the position qualifics as a specialty occupation.
See generally Cf. Defensor v. Meissner, 201 F. 3d 384. In this pursuit, the critical element is not the title
ot the position, or the fact that an employer has routinely insisted on certain educational standards, but
whether performance of the position actually requires the theoretical and practical application of a body
of highly specialized knowledge, and the avainment of a baccalaureate or higher degree in the specific
specialty as the minimum for entry into the occupation as requircd by the Act.  To interpret the
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As alrcady reflected in this decision’s comments about the petitioner’s dependence upon
generalized and generic descriptions of the duties of the proffered position, the record of
proceeding does not present the duties with sufficient specificity to establish their substantive
nature, and, thereby, whatever degree of specialization and complexity may reside in them.
Therefore, the petitioner has also failed to satisly the criterion at 8 C.F.R.
§ 214.2(hy()1)(A)X4), by not developing the proposed duties to an extent establishing their
nature as so specialized and complex that their performance would require knowledge usually
assoctated with the attainment of at least a bachelor’s degree, or the equivalent, m a specific
specialty.

The appeal will be dismissed, and the petition will be denied, for all of the reasons discussed
above, and in additional detail, below.

The AAO also notes that the petitioner also stated that the position’s “duties and responsibilities
will be carried out by the Sales and Distribution Manager at company headquarters and out in the
field.” This statement renders questionablc the Form 1-129 and the LCA as the petitioner
indicated there that the beneficiary would work at its offices in Irvine, CA. It is incumbent upon
the petitioner to resolve any inconsistencies in the record by independent objective evidence.
Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner
submits competent objective evidence pointing to where the truth lies. Marrer of Ho, 19 1&N
Dec. 582, 591-92 (B1A 1988).

The AAOQO further notes that the petitioner did not submit an organizational chart as was
requested by the director even though the first duty listed is to manage the regional sales and
distribution force. and. that by not providing the organizational chart, the petitioner opted Lo not
provide evidence which the AAO finds material to the question of whether, in fact. the
beneliciary would be engaged in management activitics asserted in the petition.

Additionally, the petitioner submitted copies of advertisements placed by other businesses and
information regarding the petitioner’s products, including copies of invoices, website pages, and
a trade magazine article. The petitioner also submitted copies of its lease and photos of its office
along with other information regarding its business.

As already noted, the AAO finds that the petitioner confines its information about the proliered
position and the business context in which it would be performed to generalized and generic
terms that fail to convey any particular educational level of highly specialized knowledge in a
specific specialty that would be required to be theoretically and practically applied by the
beneliciary.

regulations any other way would lead to absurd results: if USCIS were constrained to recognize a
specialty occupation merely because the petitioner has an established practice of demanding certain
educational requirements for the proffered position - and without consideration of how a beneficiary is to
be specifically employed - then any alien with a bachelor’s degree in a specific specialty could be brought
into the United States 1o perform non-specialty occupations, so long as the employer required all such
cmployees to have baccalaureate or higher degrees. See id. at 388.
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To make its determination whether the cmployment described qualifies as a specialty occupation,
the AAO turns to the criteria at 8 C.F.R, § 214.2(h(NOiD(AN ) and {2): a baccalaureate or
higher degree in a specific specialty or its equivalent is the normal minimum requirement for
entry into the particular position; and a degree requirement in a specific specialty is common to
the industry in parallel positions among similar organizations or a particular position is so
complex or unique that it can be performed only by an individual with a degree in a specific
specialty. Factors considered by the AAO when determining these criteria include: whether the
Department of Labor’s Occupational Outlook Handbook {(Handbook), on which the AAO
routinely relies for the educational requirements of particular occupations, reports the industry
requires a degree in a specific specialty; whether the industry’s professional association has
made a degree in a specific specialty a minimum entry requirement; and whether letters or
affidavits from firms or individuals in the industry attest that such firms “routinely employ and
recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn.
1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

The director denied the petition on June 3, 2009, finding that the proffered position is most
similar to that of a Sales Manager as described under the Advertising. Marketing, Promotions,
Public Relations, and Sales Managers section in the Handbook. The director noted that the
Handbook does not indicate that the occupation of Sales Manager is a specialty occupation.

On appeal, counsel for the petitioner argues that the proftered position is not an occupation “even
closely resembling that of an Advertising, Marketing. Promotions, Public Relations, and Sales
Manager . . . .7 even though the majority of advertisements that were submitted by the petitioner in
response to the RFE as being parallel to the proffered position are for sales and marketing managers.
Additicnally, counsel argues that because the prevailing wage for sales, advertising and promotion,
and public relations managers are all $25 or above, this is evidence that these occupations are
specialty occupations as “[t|here is no possible chance that an employer in the United States in the
ycar 2009 where the national minimum wage is $7.25 per hour, will pay this wage to someone who
does not possecs [sic|] a college degree. . . .7 The AAQO notes that the prevailing wage for an
occupation s not usually pertinent to the discussion of whether a position is a specialty occupation.
Moreover, counsel is mistaken that the mere requirement of at lcast a bachelor’s degree qualifics a
position as a specialty occupation. Instead, it i1s the demonstrated requirement of at least a
bachclor’s degree or the equivalent in a specific specialty that constitutes a specialty occupation
under 8 C.F.R. § 214.2(h)(4)(ii).

Given the generic description of the protfered duties as well as the petitioner’s failure to
demonstrate that it has a sales force for the beneficiary to allegedly manage, the AAO finds that the
petitioner has failed to submit sufficient evidence o determine whether the position best fits under
the advertising, marketing, promotions, public rclations, and sales managers section of the
Hundbook. Additionally, counsel on appeal states that the proffered duties have no relationship 1o
the jobs listed in this section. In any event, commensurate with this decision’s carlier discussions
about the insufficiency of the evidence of record, the AAO also finds that, 10 the very limited extent
that it is developed in the record of proceeding, the proffered position does not comport with any
occupational classification for which the Handbook reports as a minimum entry requirement a
bachelor’s or higher degree in a specific specialty.
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However, even if there were sufficient evidence to demonstrate that the proffered duties most
closely resemble those found in the Handbook section describing advertising, marketing,
promotions. public relations, and sales managers, the position still would not qualify as a
specialty occupation as defined at 8 C.F.R. § 214.2(h)X4)(ii). The traiming and qualifications
required for advertising, marketing, promotions, public relations, and sales managers are
described as follows in the DOL Handbook, 2010-11 online edition:

For marketing, sales, and promotions management positions, employers often
prefer a bachelor's or master's degree in business administration with an
emphasis on marketing. Courses in business law, management, econoniics,
accounting, finance, mathematics, and statistics are advantageous. In addition,
the completion of an internship while the candidate is in school is highly
recommended. In highly technical industries, such as computer and
electronics manufacturing, a bachelor's degrec in engineering or science,
combined with a master's degree in business administration, is preferred.

For advertising management positions, some employers prefer a bachelor's
degree in advertising or journalism. A relevant course of study might include
classes in  marketing, consumer behavior, market research, sales,
communication methods and technology, visual arts, art history, and
photography.

For public relations management positions, some employers prefer a
bachelor's or master's degree in public relations or journalism. The applicant’s
curriculum should include courses in advertising, business administration,
public affairs, public speaking, political science, and creative and technical
writing.

Most advertising, marketing, promotions, public relations, and sales
management positions are filled through promotions of experienced staff or
related professional personnel. For example, many managers are former sales
representatives; purchasing agents; buyers; or product, advertising,
promotions, or public relations specialists. In small firms, in which the
number of positions is limited, advancement to a management position usually
comes slowly. In large firms, promotion may occur more quickly.

Therefore, although a bachelor’s degree in business administration may be preferred, the
Handbook does not indicate that at least a bachelor’s degree in a specific specialty 1s required for
sales and marketing managers.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply
rely on a position’s title. The specific duties of the proffered position, combined with the nature
of the petitioning entity’s business operations, are factors to be considered. USCIS musl
examinc the ultimate employment of the alien, and determine whether the position qualifics as a
specialty occupation. See generally Defensor v. Meissner, 201 F. 3d 384, The crinical element
is not the title of the position nor an employer’s self-imposed standards, but whether the position
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actually requires the theoretical and practical application of a body of highly specialized
knowledge, and the attainment of a baccalaurcate or higher degree in the specific specialty as the
minimum for entry into the occupation, as required by the Act.

As the Handbook indicates no specific degree requirement for employment as a marketing
manager, and as it is not self-evident that, as described in the record of proceeding, the proposed
duties comprise a position for which the normal entry requirement would be at least a bachelor’s
degree, or its equivalent, in a specific specialty, the AAO concludes that the performance of the
protfered position’s duties does not require the beneficiary to hold a baccalaureate or higher
degree in a specific specialty. Accordingly, the AAO (inds that the petitioner has not established
its proffered position as a specialty occupation under the requirements of the first criterion at 8
C.F.R. § 214.2(h}(4)(i)(A).

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)(4)(111)(A)2). This prong assigns specialty occupation status 1o a proffered
position with a requirement for at lcast a bachelor’s degree, in a specific specialty, that is
common (0 the petitioner’s industry in positions that are both: (1) parallel to the proffered
position; and (2) located in organizations that are similar to the petitioner.

In determining whether there is such a common degree requirement, factors often considered by
USCIS include: whether the Handbook reports that the industry requires a degree: whether the
industry’s professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F, Supp. 2d 1151, 1165 (D.Minn.
1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

As already discussed, the petitioner has not established that its proffered position is one for which
the Handbook reports an industry-wide requirement for at least a bachelor’s degree in a specific
specialty. On appeal, counsel invalidates the advertisemnents submitted in response to the RFE since
these jobs that were advertised would most likely fall under the Handbook section describing
advertising, marketing, promotions, public relations, and sales managers and. therefore according
lo counsel, are in no way rclated to the proffered position.  Additionally, while the
advertisements require at least a bachelor’s degree or the equivalent, all of the advertisements,
except one that requires a bachelor’s degree in business, require a bachelor’s degree generally,
without stating that the degree must be in a specific specialty and, moreover. most ol the
companics placing the advertisements are not in the same industry as the petitioner. As a result,
the petitioner has not established that parallel firms routinely require at least a bachelor’s degree
in a specific specialty.

The petitioner also failed to satisfy the second alternative prong of 8 C.FR. §
214.2(h)(4) () (AX2), which provides that ““an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree.” The
evidence of record does not refute the Handbook’s information to the effect that there is a
spectrum of degrees acceptable for sales manager positions, including degrees not in a specific
specialty. As evident in the earlier discussion about the generalized descriptions of the proftered
position and its dutics, the record lacks sufficiently detailed information to distinguish the
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proffered position as unique from or more complex than sales management or other positions
that can be performed by persons without at least a bachelor’s degree in a specific specialty or its
cquivalent.

As the record has not established a prior history of recruiting and hiring for the protfered position
only persons with at least a bachelor’s degree in a specific specialty, the petitioner has not
satisfied the third criterion of 8 C.F.R. § 214.2(h}4)(111)(A).

The fourth criterion at 8 C.E.R. § 214.2(h)}4)(iii)}{A) requires a petitioner to establish that the
nature of its position’s duties is so specialized and complex that the knowledge required 1o
perform them is usually associated with the attainment of a baccalaureate or higher degree. The
AAOQO here augments its earlier comments regarding the petitioner’s failure to establish this
criterion. The AAO does not find that there is enough evidence to document that the proffered
position is that of a sales manager. However, even if the position were most closely aligned to
that of a sales manager, the AAO does not find that the proposed dutics, as generically described
by the petitioner, reflect a higher degree of knowledge and skill than would normally be required
of sales managers not equipped with at least a bachelor’s degree. or its equivalent, in a specific
specialty. Further, the generalized array of proposed duties do not establish a job that would
require the beneficiary to possess skills and qualifications beyond those of a sales manager. The
AAOQ, therefore, concludes that the proffered position has not been established as a specialty
occupation under the requirements at 8 C.F.R. § 214.2(h)(4)(ii){(A)4).

Even if established by the evidence of record, which 1t is not, the requirement of a bachelor’s
degree in business administration is inadequate to establish that a position qualifies as a specialty
occupation. A petitioner must demonstrate that the proffered position requires a precise and
specific course of study that relates directly and closely to the position in question. Since there
must be a close corollary between the required speciatized studies and the position, the
requirement of a degree with a generalized title. such as business administration, without further
specification, does not establish the position as a specialty occupation. See Marter of Michael
Hertz Associates, 19 1&N Dec. 558.

For the reasons related in the preceding discussion, the petitioner has failed to establish that the
proffered position qualifies as a specialty occupation under the requircments at 8 C.FR. §
214.2(h)(4 )i A).

Beyond the decision of the director, the AAO finds that the petitioner failed to submit requested
evidence that precludes a material linc of inquiry. Even though the petitioner alleges that the
benefliciary will manage its sales force, the petitioner and counsel did not provide an organizational
chart, which was specifically requested by the director to provide further information that clarifies
whether the proffered position is a specialty occupation. Failure to submit requested evidence that
precludes a material line of inquiry shall be grounds for denying the petition. 3 C.F.R. §
103.2(b)(14). Therefore, the petition will be denied for this additional recason.

The AAO conducts appellate review on a de novo basis. See Solrane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004). The petition will be denied and the appeal dismissed for the above stated
reasons, with cach considered as an independent and alternative basis for the decision. In visa
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petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.




