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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is now hefore 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied. 

The petitioner is a pearl and pearl jewelry wholesaler that seeks to employ the beneficiary as a pearl craft 

designer. Thus, the petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty 

occupation pursuant to section 101(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.s.c. 

§ 1l01(a)(lS)(H)(i)(b). 

In denying the petition, the director determined that the proffered position was not a specialty occupation. On 

appeal, counsel for the petitioner submits a brief and additional evidence in support of the petitioner's eligibility. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 

director's request for evidence (RFE); (3) documentation submitted in response to the director's request; and 

(4) Form 1-290B accompanied by a brief statement hy the petitioner. 

Section 214(i)(I) of the Act, 8 U.s.C. § 1184(i)(I), defines the term "specialty occupation" as an occupation 

that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 

as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further denned at 8 C.F.R. § 214.2(h)(4)(ii) as: 

An occupation which requires theoretical and practical application of a body of highly 

specialized knowledge in fields of human endeavor including, but not limited to, architecture, 

engineering, mathematics, physical sciences, social sciences, medicine and health, education, 
business specialties, accounting, law, theology, and the arts, and which requires the 

attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a 
minimum for entry into the occupation in the United States. 

Pursuant to is C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also meet 

one of the following criteria: 

(l) A haccalaureate or higher degree or its equivalent IS normally the minimum 

requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel POSitions among 

similar organizations or, in the alternative, an employer may show that its particular 

position is so complex or unique that it can be performed only hy an individual with a 

degree; 
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(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 

baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with section 
214(i)(l) of the Act, 8 U.S.c. § 1184(i)(I), and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute as a 

whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of language 
which takes into account the design of the statute as a whole is preferred); see also COlT Independence Joint 
Venture v. Federal Say. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter ofW-F-, 21 I&N Dec. 503 (BIA 
1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being 
necessary but not necessarily sufficient to meet the statutory and regulatory definition of specialty 

occupation. To otherwise interpret this section as stating the necessary and sufficient conditions for meeting 
the definition of specialty occupation would result in particular positions meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 
387 (5'" Cir. 20(0). To avoid this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be 

read as stating additional requirements that a position must meet, supplementing the statutory and regulatory 

definitions of specialty occupation. 

Consonant with section 214(i)(1) of the Act and the regulation at8 C.F.R. § 214.2(h)(4)(ii), U.S. Citizenship and 
Immigration Services (USCIS) consistently interprets the term "degree" in the criteria at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) to mean not just any haccalaureate or higher degree, but one in a specific specialty that is 

directly related to the proffered position. 

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply rely on a 
position's title. The specific duties of the proffered position, combined with the nature of the petitioning 

entity's business operations, are factors to he considered. USCIS must examine the ultimate employment of 
the alien, and determine whether the position qualifies as a specialty occupation. Cf Defellsor v. Meissner, 
201 F. 3d 384. The critical element is not the title of the position nor an employer's self-imposed standards, 
hut whether the position actually requires the theoretical and practical application of a body of highly 
specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the 
minimum for entry into the occupation, as required by the Act. 

The petitioner is a pearl and pearl jewelry wholesale company incorporated in 1999. It claims to design, seil, 

and outsource manufacturing of its jewelry products. The petitioner seeks to employ the beneficiary as a 

pearl craft designer, and describes her proposed duties as follows: 

• Create multiple design concepts or ideas for jewelry objects 20% of the time 
• Sketch rough and detailed drawings of jewelry, and write specifications such as 

material types and accessory requirements 20% of the time 
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• Select materials for use based on strength, color, texture, balance, weight, Size, 

malleability and other characteristics 10% of the time 
• Set specifications for materials, dimensions, and finishes 10% of the time 
• Create functional or decorative objects by hand, using a variety of methods and 

materials 10% of the time 
• Cut, shape, fit, join, mold, or otherwise process materials, using hand tools, power 

tools and/or machinery 10% of the time 
• Attend jewelry shows to market products and review jewelry magazines in order to 

gather information about jewelry trends and consumer preferences 10[% of] the time 
• Confer with customers to assess customer needs or obtain feedback 10% of the time 

The pelitioner conduded by stating that the duties of the proffered position required a theoretical and practical 
application of highly specialized knowledge, and claimed that a bachelor's degree in craft design or a similar 

discipline was the normal minimum requirement for entry into the posilion. 

Finding lhat the record contained insufficient evidence of eligibility, the director issued an RFE on April 15, 
2009. The director specifically addressed the issue of whether the proffered position was a specialty 
occupation, and requested that the petitioner submit additional evidence to establish eligibility under this 
criterion. In addition, the director requested information pertaining to the petitioner's business, including its 

business location and evidence that it was in fact a hona fide employer. 

In a response dated May 12, 2009, the petitioner addressed the director's request. 
additional details the position in the form of an expert opinion letter from 

, as well as job postings it claimed were for similar positions in the 

industry. The petitioner also submitted evidence pertaining to the nature and scope of its business operations. 

On May 26, 2009, the director denied the petition. The director found that the duties of the proffered position 
do not require a bachelor's degree. The director based his decision in part on the size and scope of the 
petitioner's business, and also noted deficiencies in the evidence provided by the petitioner in support of 
eligibility. On appeal. counsel for the petitioner conlends lhat the director misinterpreted Lhe scope of the 

petitioner's business, and further argues thaL the expert opinions of ••••••••••••••• 
••••• wly-suhmitted on appeal) clearly estahlished that the proffered posiLion was a specialty 

occupation. 

Upon review of the record, the AAO concurs with the director's decision and finds Lhat the petitioner has 

established none of Lhe four criteria oULlined in H C.F.R. § 214.2(h)(4)(iii)(A). Therefore, it cannot he found 

that the proffered position is a specialty occupation. 

The AAO will first consider the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(1) and (2): a baccalaureate or 
higher degree or its equivalent is the normal minimum requirement for entry into Lhe particular position; a 

degree requirement is common to the industry in parallel positions among similar organizations; or a 
particular posilion is so complex or unique that it can be performed only by an individual with a degree. 

Factors often considered by USCIS when determining these criteria include: whether the Handbook reports that 
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the industry requires a degree; whether the industry's professional association has made a degree a minimum 
entry requirement; and whether letters or affidavits from firms or individuals in the industry attest that such firms 

"routinely employ and rccruit only degreed individuals," See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1l51, 1165 

(D. Minn. 1999)(quoting HirdlBlaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989». 

In determining whether a position qualifies as a specialty occupation, USCIS looks beyond the title of the 
position and determines, from a review of the duties of the position and any supporting evidence, whether the 
position actually requires the theoretical and practical application of a body of highly specialized knowledge, 
and the attainment of a baccalaureate degree in a specific specialty as the minimum for entry into the 

occupation as required by the Act. The AAO routinely consults the Handbook for information about the 

duties and educational requirements of particular occupations. 

The petitioner identifies the proffered position as a pearl craft designer. The Handbook, however, does not 
list such ajob title in its directory. A review of the beneficiary's duties in relation to the occupations listed in 

the Handbook indicates that the proffered position is most akin to that of Jewelers and Precious Stone and 

Metal Workers. This section describes the duties of such workers as follows: 

Jewelers and precious stone and metal workers use a variety of common and specialized 
equipment to design and manufacture new pieces of jewelry; cut, set, and polish gem stones; 
repair or adjust rings, necklaces, hracelets, earrings, and other jewelry; and appraise jewelry, 

precious metals, and gems. Jewelers usually specialize in one or more of these areas and may 
work for large jewelry manufacturing firms, for small retail jewelry shops, or as owners of 
their own husinesses. Regardless of the type of work done or the work setting, jewelers need 

a high degree of skill, precision, and attention to detail. 

Some jewelers design or make their own jewelry. Following their own designs or those 

created by designers or customers, they begin by shaping the metal or by carving wax to 
make a model for casting the metal. Individual parts then arc soldered together, and the 
jeweler may mount a diamond or other gem or may engrave a design into the metal. Other 
jewelers do finishing work, such as setting stones, polishing, or engraving, or make repairs. 
Typical repair work includes enlarging or reducing ring sizes, resetting stones, and replacing 

hroken clasps and mountings. 

* * * 

Jewelers typically do the handiwork required to produce a piece of jewelry, while 
I{em%gists and laboratory graders analyze, descrihe, and certify the quality and 
characteristics of gem stones. Gemologists may work in gemological laboratories or as 

quality control experts for retailers, importers, or manufacturers. After using microscopes, 
computerized tools, and other grading instruments to examine gem stones or finished pieces 
of jewelry, they write reports certifying that the items are of a particular quality. Many 

jewelers also study gemology to become familiar with the physical properties of the gem 

stones with which they work. 
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It is clear the description of the occupation of jeweler aligns with the proffered position of pearl craft 
designer, since jewelers typically design their own pieces and put them together, duties which essentially 

encompass the COfe duties of the beneficiary. 

According to the Handbook, jewelers do not require a bachelor's degree in a specific specialty for entry into 

the profession. Specifically, the Handbook states: 

Jewelers usually learn their trade on-the-job over the course of several months; however, 

vocational or technical schools or distance-learning centers arc becoming more common 
ways for workers to learn their skills. Formal training enhances employment and 

advancement opportunities. 

Education and training. Jewelers have traditionally learned their trade through several 

months of on-the-job training; while this method is still common, particularly in 
manufacturing plants, many are also learning their skills in vocational or technical schools or 
through distance-learning centers. Computer-aided design is becoming increasingly important 

to retail jewelers and students may wish to obtain training in it. This skill can usually be 
obtained through technical school; however, some employers may provide training in it, as 

well. 

In jewelry manufacturing plants, workers traditionally develop their skills through informal 
apprenticeships and on-the-job training. The apprenticeship or training period lasts up to 1 
year, depending on the difficulty of the specialty. Training usually focuses on casting, setting 

stones, making models, or engraving. 

There are also many technical schools offering training designed for jewelers. Some 

manufacturers prefer graduates because they require less on-the-job training. Course topics 

can include blueprint reading, math, and shop theory. 

For jewelers who work in retail stores or repair shops, vocational training or college courses 
oller the best job preparation. These programs may vary in length from 6 months to a year 
and teach jewelry making and repairing skills, such as designing, casting, setting and 
polishing stones, as well as the use and care of jeweler'S tools and equipment. 

There are various institutes that offer courses and programs in gemology. These programs 
cover a wide range of topics, including the identification and grading of diamonds and gem 

stones. 

While it is not required, some students may wish to obtain a higher level degree. For them, art 

and design schools offer programs leading to the degree of bachelor of fine arts or master of 

fine arts in jewelry design. 

As indicated by the Handbook, there is no requirement of a bachelor's degree in a specific specialty for entry 

into the profession of jeweler or precious stone and metal worker. 
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Counsel on 
the opinion of 
College of Arts and Sciences, School of Management, Programs in Fashion and 
letter, _ claims that companies seeking to employ pearl craft designers require prospective 

candidates to possess a bachelor's degree in craft design jewelry design, or a related field. However,. 
~rovides no independent evidence to support these claims. Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the hurden of proof in these proceedings. 
Matter of Soffiei, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 
I&N Dec. 190 (Reg. Comm. 1972». While the AAO notes that an additional letter from_ is 
suhmitted on appeal which attests to her authority to grant college-level credit, this letter is likewise 
insufficient to establish that the proffered position is a specialty occupation requiring at least a bachelor's 
degree in a specific specialty. Simply concluding that all pearl craft designers must possess a bachelor's 
degree contradicts the Handbook, which demonstrates that jewelers, precious stone workers and metal 
workers are well qualified to design and fabricate their own pieces based on hands-on experience, vocational 
training, or simply years of practice in the field. No documentary evidence establishing that a pearl craft 

designer is distinguishable from this occupational class is suhmitted. 

ary 

~inee a close review of this letter reveals it is identical in wording to the May 5, 2009 letter by. 
_As such, it is - like __ evaluation - conclusory, unsupported by documentary evidence 

(such as studies, reports, or authoritative surveys) establishing the reliability of the evaluation, inconsistent 
with the Handhook's information, and, therefore, not probative. The AAO may, in its discretion, usc as 
advisory opinion statements submitted as expert testimony. However, where an opinion is not in accord with 
other information or is in any way questionahle, the AAO is not required to accept or may give less weight to 
that evidence. Matter of Caron International, 19 I&N Dec. 791 (Comm. 1988). If USCIS fails to believe that 
a fact stated in the petition is true, USCIS may reject that fact. Section 204(b) of the Act, 8 U.s.c. § 1154(b); 
see also Anetekhai v. I.N.S., 876 F.2d 1218, 1220 (5th Cir.1989); LIl-Ann Bakery Shop, Inc. v. Nelson, 705 F. 
Supp. 7,10 (D.D.C.1988); Systronics Corp. v.INS, 153 F. Supp. 2d 7,15 (D.D.C. 2001). 

Based on the above discussion, the petitioner has failed to establish that a baccalaureate or higher degree or its 
equivalent in a specific specialty is the normal minimum requirement for entry into the particular position H 

C.F.R. § 214.2(h)(4)(iii)(A). 

The second criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires a showing that a specific degree requirement is 
common 10 the industry in parallel positions among similar organizations. 

In response to the RFE, the petitioner submitted six job postings as evidence that a degree is required in the 
industry for parallel positions among similar organizations. The director found, and the AAO concurs, that 
these postings were for positions in organizations that were not comparable in size and scale to the petitioner. 

The petitioner claimed on Form 1-129 that it employed four persons. In response to the director's request for 
additional information pertaining to the petitioner's business operations, the petitioner submitted 
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documentation, such as photographs and a copy of its commercial lease, which indicated that the petitioner 
occupied two booths (numbers 35 and 36, according to the lease) on the exchange floor of the huilding. 

Photographs demonstrate that the building serves as a jewelry exchange/market. 

Five of the six job postings, however, pertain to large companies whose size and scope exceed that of the 

petitioner. For example, companies such as •••••••••••••••••••••••••• 
••••••• are established business with a national and/or international presence in the world market 
today. The sixth poscing, which is set forth by an anonymous company in Orlando, Florida, cannot be 

evaluated under this criterion since it provides no information regarding the size and scope of the company. 
Further, there is no documentary evidence estahlishing that the half-dozen job postings represent a recruiting 
and hiring standard common to the petitioner's industry for the type of position here proffered. Consequently, 
the submitted evidencc fails to establish the sccond criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A), namcly, that a 

degree requirement is common to the industry in parallel positions among similar organizations. 

Moreover, the pctitioner fails to submit evidencc to address the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(2): 
that the proffered position is so complex or unique that it can he performed only by an individual with a 
degree. Although the petitioner and counsel argue to the contrary, the record does not establish that the 
proposed position is so complex or unique that it requires a bachelor's degree in a specific specialty. As 
discussed previously, the description of duties of the proffered position provided hy the petitioner corresponds 
with the occupational description of jewelers and/or precious stone workers, occupations that do not require a 
bachelor's degree in a specific specialty. The petitioner provides no additional evidence to distinguish the 

duties of the proffercd position from the gencral duties of a jeweler. The submitted evidencc, therefore, fails 
to estahlish that the proffered position is so complex or uniquc that it can be performed only hy an individual 
with a degree under 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). Furthermore, the beneficiary's duties as statcd in the 

record would not require a bachelor's degree in a specific specialty. 

The third criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires the petitioner to establish that it normally requires 
a degree or its equivalent for the position. The petitioner claims in response to the RFE that it currently docs 
not employ a pearl craft designer, and provides no evidence and makes no claim that it has routinely 
employed pearl craft designers in the past. Therefore, the petitioner has not satisfied the requirements under 

this section. 

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires that the petitioner establish that the nature of the 
specific duties is so specialized and complex that the knowledge required to perform the duties is usually 
associated with the attainment of a baccalaureate or higher degree. As already discussed in this decision, the 
Handhook's information and the evidence in the record show that the proffered position does not rise to the 
level of an occupation that would require a bachelor's degree in a specific specialty. Further, neither the 

duties as described in the record of proceeding nor any probative evidence in the record indicates a necessary 
nexus between the proposed duties and any body of highly specialized knowledge that is usually associated 

with at least a bachelor's degree, or its equivalent, in a specific specialty. 

As related in the discussion above, the petitioner has failed to establish that the proffered position IS a 

specialty occupation. Accordingly, the AAO shall not disturb the director's denial ofthe petition. 
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In visa petition proceedings, the hurden of proving eligihility for the benefit sought remains entirely with the 

petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


