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be filed within 30 days of the decision that the motion seeks to reconsider or reopen.
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DISCUSSION: The petitioner is a non-profit educational institution/charter school with 16
employees and approximately 225 students in grades 5 to 9 that seeks to employ the beneficiary
as a mathematics teacher from October 1, 2010 to September 30, 2013. The petitioner, therefore,
endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation
pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition on July 22, 2010 because she found that the petitioner failed to
demonstrate that there exists a reasonable and credible offer of employment. The director based
her decision on discrepancies in the petitioner’s documentation with respect to the number of its
employees, its annual income, and the grades of students taught.

Counsel timely filed an appeal on August 24, 2010. On appeal, counsel for the petitioner asserts
that USCIS did not give the petitioner an opportunity to respond to the director’s findings
regarding discrepancies in the documentation submitted by the petitioner. Counsel includes a
letter from the petitioner explaining the discrepancies along with supporting documentation. The
petitioner explains the discrepancies found by the director as follows:

e USCIS reviewed the petitioner’s quarterly wage report incorrectly as, even though there were
19 names listed in the report, only 16 of these individuals received wages, which
corroborates the petitioner’s statement that it employs 16 workers.

e The difference in amounts between the petitioner’s gross annual income vary because the -
revised annual budget dated February 2010 differs from the petitioner’s original budget dated
June 2009.

¢ The petitioner amended its contract to teach students from 5" through 9™ grades for the 2010-
11 school year.

The AAO finds the petitioner’s explanations for any discrepancies and omissions found by the
director to be reasonable in light of the corroborating evidence submitted. Consequently, the
petitioner has demonstrated that there is a reasonable and credible offer of employment and the
petitioner is likely to comply with the terms and conditions of employment. Therefore, the basis
for the director’s decision will be withdrawn.

However, beyond the decision of the director, the appeal will be dismissed and the petition will be
denied because the petitioner failed to adequately respond to the request for additional evidence
(RFE) issued by the AAO on April 5, 2011, thereby failing to submit requested evidence that
precludes a material line of inquiry.

The petitioner stated that the proffered position requires at least a bachelor’s degree in mathematics
education or a quantitative field. In the RFE issued on April 5, 2011, the AAO noted that the
petitioner submitted a credential evaluation finding that the beneficiary has the U.S. equivalent of a
bachelor’s degree in Elementary Education with an emphasis on teaching math. However, the AAO
found that this credential evaluation was unacceptable in that it was inadequate to demonstrate that
the beneficiary has the U.S. equivalent of a bachelor’s degree in elementary education with an
emphasis on teaching math. Therefore, the AAO specifically stated in the RFE that the credential
evaluation must establish that the beneficiary has the U.S. equivalent of at least a bachelor’s degree
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in a specific specialty directly related to the proffered position, including a detailed analysis
explaining how the beneficiary has achieved a sufficient level of knowledge, competence, and
practice in teaching mathematics to be considered comparable to an individual who has a U.S.
baccalaureate or higher degree in mathematics or elementary education with an emphasis on
mathematics.

Further, the AAO requested evidence that the beneficiary either meets the Highly Qualified
Teacher (HQT) requirements for teaching math under the Elementary and Secondary Education
Act, also known as the No Child Left Behind Act of 2001 (hereinafter “NCLB”), Pub. L. No.
107-110, 20 United States Code §§ 6301 et seq., or is exempt from HQT requirements.

In response to the AAQ’s RFE, counsel submitted a copy of the same credential evaluation
previously submitted, which the AAO specifically stated was insufficient.

Additionally, counsel submitted a letter from the petitioner, which states that the beneficiary has met
the Michigan Department of Education’s HQT standards, along with a copy of a forwarded e-mail
from the beneficiary containing his math test result, which states that the beneficiary passed a test to
teach elementary school mathematics. However, the math test score submitted by the petitioner is
“unofficial” and, moreover, the petitioner does not provide evidence that the beneficiary either
passed a test to teach math to students in grades 6 to 9, or, in the alternative, that he will only teach
math to 5" grade students.

Therefore, the documentation submitted by counsel in response to the RFE does not establish
that the beneficiary is qualified to perform the duties of the proffered position.

The purpose of an RFE is to elicit further information that clarifies whether eligibility for the
benefit sought has been established, as of the time the petition is filed. See 8 C.F.R. §§
103.2(b)(1), (b)(8), and (b)(12).

The regulation at 8 CF.R. § 103.2(b)(11) provides rules on responding to an RFE. The
petitioner has three options during the response period specified in the RFE: submission of a
complete response containing all of the requested information; submission of a partial response
with a request for a decision based on the record; or withdrawal of the petition. Submission of
only some of the requested evidence will be considered a request for a decision on the record.

The regulatton at 8 C.F.R. § 103.2(b)(14) states that failure to submit requested evidence that
precludes a material line of inquiry shall be grounds for denying the petition. Therefore, as the
petitioner’s response to the RFE was inadequate to address the concerns of the AAQ on appeal,
the petition will be denied.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004). The petition will be denied and the appeal dismissed. In visa petition
proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.




