- 4 L]

ld&@ntﬁgyiﬂﬂ data deleted to U.S. Department of Homeland Security

preveni ciuursy vivorenated U.S. Citizenship and Immigration Services

i i f e ;“ v ¥ o ad e Administrative Appeals Office (AAQ})

IMVasIon Jf persuual grvagy 20 Massachusells Ave., N.W., MS 2090
Washington, DC 20529-2090

U.S. Citizenship
and Immigration
Services

No.

DATE; OFFICE: VERMONT SERVICE CENTER FILE:_
NOV 01 2011

IN RE: Petitioner:
Beneficiary:

PETITION:  Peiition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)H)(i}(b} of the
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)}(b)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Plcase be advised
that any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion te reconsider or a motion to reopen.
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or
Motion, with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be
filed within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

Chief, Administrative Appeals Office

WWW.USCIS.goy




Page 2

DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will remain denied.

The petitioner claimed on the Form 1-129 to be a fast food restaurant with 23 employees. Although
the Form I-129 requested the petitioner’s gross and net incomes, the petitioner did not provide that
information. The petitioner seeks to continue its employment of the beneficiary as a systems
analyst pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)H)(i)}(b). The director denied the petition on the basis of his determination
that the petitioner failed to demonstrate that its proposed position qualifies for classification as a
specialty occupation.

The record of proceeding before the AAO contains the following: (1) the Form I-129 and
supporting documentation; (2) the director’s request for additional evidence; (3) the petitioner’s
responses to the director’s request for additional evidence; (4) the director’s letter denying the
petition; and (5) the Form I-290B and supporting documentation. The AAQ conducts appellate
review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004). Upon review of
the entire record, we find that the petitioner has failed to overcome the director’s ground for denying
this petition.

The first issue before us on appeal is whether the proposed position qualifies for classification as a
specialty occupation. To meet its burden of proof in this regard, the petitioner must establish that
the employment it is offering to the beneficiary meets the following statutory and regulatory
requirements.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i}1) defines the
term “specialty occupation” as one that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation™ is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires [1] theoretical and practical application of a body of
highly specialized knowledge in fields of human endeavor including, but not limited
to, architecture, engineering, mathematics, physical sciences, social sciences,
medicine and health, education, business specialties, accounting, law, theology, and
the arts, and which requires [2] the attainment of a bachelor’s degree or higher in a
specific specialty, or its equivalent, as a minimum for entry into the occupation in the
United States.
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Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must
also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common (o the indusiry in parallel positions
among similar organizations or, in the alternative, an employer may show
that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h}4)(iii)(A) must logically be read together with
section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory language
must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of
language which takes into account the design of the statute as a whole is preferred); see also COIT
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of
W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iti)(A)
should logically be read as being necessary but not necessarily sufficient t0 meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section as stating the
necessary and sufficient conditions for meeting the definition of specialty occupation would result
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5Ih Cir. 2000). To avoid this
itlogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional
requirements that a position must meet, supplementing the statutory and regulatory definitions of
specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii),
U.S. Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proposed position. Applying this standard,
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers,
computer scientists, certified public accountants, college professors, and other such occupations.
These professions, for which petitioners have regularly been able to establish a minimum entry
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its
equivalent, fairly represent the types of specialty occupations that Congress contemplated when it
created the H-1B visa category.
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In its November 20, 2008 letter of support, the petitioner stated that the beneficiary’s responsibilities
would include the following:

e Designing and developing a database for inventory control, using Oracle and Unified Modeling
Language;

¢ Analyzing user requirements, procedures, and problems in order to automate processing and/or
improve existing computer systems;

e Developing and implementing software applications using Java and C/C++;

e Developing administrative interfaces for website retrieving, and posting and mantpulating
information from the petitioner’s database in order to enable websites to be generated
dynamically;

¢ Configuring and testing the SQOL and web servers to support the ASP and ASP.NET platforms;

s Reviewing existing capabilities, workflow, and scheduling limitations in order to determine
whether a requested program or program change is possible within the existing system;

e  Writing codes and manipulating contact information to allow site owners to review all visitors
and enable them to send mass e-mail broadcasts using various filers in plain or rich HTML
format;

¢ Analyzing business procedures and problems in order to redefine data and convert it into
programmable form; and

¢ Conducting studies pertaining to the development of new information systems to meet current
and projected needs.

In making our determination as to whether the proposed position qualifies for classification as a
specialty occupation, we turn first to the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii))(A)(Z) and (2): a
baccalaureate or higher degree in a specific specialty or its equivalent is the normal minimum
requirement for entry into the particular position; and a degree requirement in a specific specialty is
common to the industry in parallel positions among similar organizations or a particular position is
so complex or unique that it can be performed only by an individual with a degree in a specific
specialty. Factors considered by the AAO when determining these criteria include: whether the
Department of Labor’s Occupational Outlook Handbook (Handbook), a resource upon which we
routinely rely for the educational requirements of particular occupations, reports the industry
requires a degree in a specific specialty; whether the industry’s professional association has made a
degree in a specific specialty a minimum entry requirement; and whether letters or affidavits from
firms or individuals in the industry attest that such firms “routinely employ and recruit only degreed
individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting
Hird{Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

In pertinent part, the Handbook states the following regarding systems analysts:

Nearly all organizations rely on computer and information technology (IT) to
conduct business and operate efficiently. Computer systems analysts use 1T tools to
help enterprises of all sizes achieve their goals. They may design and develop new
computer systems by choosing and configuring hardware and software, or they may
devisc ways to apply existing systems' resources to additional tasks.
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Most systems analysts work with specific types of computer systems——for example,
business, accounting, and financial systems or scientific and engineering

systems——-that vary with the kind of organization . . . Analysts who specialize in
developing and fine-luning systems often have the more general title of systems
analysts.

To begin an assignment, systems analysts consult with an organization’s managers
and users to define the poals of the systern and then design a system to meet those
goals. They specify the inputs that the system will access, decide how the inputs will
be processed, and format the output to meet users’ needs. Analysts use techniques
such as structured analysis, data modeling, information engineering, mathematical
model building, sampling, and a variety of accounting principles to ensure their plans
are efficient and complete. They also may prepare cost-benefit and return-on-
investment analyses to help management decide whether implementing the proposed
technology would be financially feasible.

When a system is approved, systems analysts oversee the implementation of the
required hardware and software components. They coordinate tests and observe the
initial use of the system to ensure that it performs as planned. They prepare
specifications, flow charts, and process diagrams for compuler programmers (o
follow; then they work with programmers to “debug,” or eliminate errors. from the
system. Systems analysts who do more in-depth testing may be called software
quality assurance analysts. In addition to running tests, these workers diagnose
problems, recommend solutions, and determine whether program requirements have
been met. After the system has been implemented, tested, and debugged, computer
systems analysts may train its users and write instruction manuals.

One challenge created by expanding computer use is the need for different computer
systemns o communicate with each other. Many systems analysts are involved with
“networking,” connecting all the computers within an organization or across
organizations, as when setting up e-commerce networks to facilitate business
between companies.

Handbook, 2010-11 ed., available at hitp://www.bls.gov/oco/ocos287.htm (last accessed
October 21, 2011). The duties and responsibilities proposed for the beneficiary are largely
encompassed within those described by the Handbook as normally performed by systems analysts.
Having made that determination, we turn next to the Handbook's findings regarding the educational
requirements for systems analysts:

Training requircments for computer systems analysts vary depending on the job, but
many emplovers prefer applicants who have a bachelor’s degree. . . .

Education and training. When hiring compuier systems analysts, employers usually
prefer applicants who have at least a bachelor's degrec. For more technically
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complex jobs, people with graduate degrees are preferred. For jobs in a technical or
scientific environment, employers often seek applicants who have at least a
bachelor's degree in a technical field, such as computer science, information science,
applied mathematics, engineering, or the physical sciences. For jobs in a business
environment, employers often seek applicants with at least a bachelor’s degree in a
business-related field such as management information systems (MIS). Increasingly,
employers are sccking individuals who have a master's degree in business
administration (MBA) with a concentration in information systems.

Despite the preference for technical degrees, however, people who have degrees in
other arcas may find employment as systems analysts it they also have technical
skills. Courses in computer science or refated subjects combined with praciical
experience can qualify people for some jobs in the occupation.

Id. The Handbook explains unequivocally that a bachelor’s degree in a specific specialty is not the
normal minimum requirement for entry as a systems analyst. The Handbook states that
requirements vary, and that computer coursework combined with practical training is sufficient for
some systems analyst positions. Although the Handbook does indicate that some employers prefer
a degree, we note that hiring preferences are not synonymous with hiring requirements, and the fact
that an organization prefers to hire individuals with a degree does not necessary mean that it is
required. Moreover, of the positions that do require attainment of a bachelor’s degree or equivalent,
the findings from the Handbook indicate that a degree in a specific specialty would not be required.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not rely
simply upon a proposed position’s title. The specific duties of the position, combined with the
nature of the petitioning entity’s business operations, are factors to be considered. USCIS must
examine the vltimate employment of the beneficiary, and determine whether the position qualifies
as a specialty occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element
is not the title of the position nor an employer’s self-imposed standards, but whether the position
actually requires the theoretical and practical application of a body of highly specialized knowledge,
and the attainment of a baccalaureate or higher degree in the specific specialty as the minimum for
entry into the occupation, as required by the Act.

As discussed, we have determined that the duties of the proposed largely mirror those listed in the
Handbook among those normally performed by systems analysts. However, our review has found
that this occupation does not normally impose a normal minimum entry requirement of a bachelor’s
degree in a specific field of study as required by section 214(i)}(1)}B} of the Act and 8 C.F.R.
§ 214.2(h)(4)(i1).

Nor do we find convincing the citations to the Department of Labor’s Occupational Information
Network (O*NET™ Online). O*NET™ Online is not particularly useful in determining whether a
baccalaureate degree in a specific specialty, or its equivalent, is a requirement for a given position,
as O*NET™ Online’s JobZone assignments make no mention of the specific field of study from
which a degree must come. As was noted previously, USCIS interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but
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one in a specific specialty that is directly related to the proposed position. With regard to the
Specialized Vocational Preparation (SVP) rating, we note that an SVP rating is meant to indicate
only the total number of years of vocational preparation required for a particular position. It does
not describe how those years are to be divided among training, formal education, and experience
and it does not specify the particular type of degree, if any, that a position would require. Again,
USCIS interprets the term “degree” in the criteria at 8§ C.F.R. § 214.2(h)(4)(iii)(A) to mean not just
any baccalaureate or higher degree, but one in a specific specialty that is directly related to the
proposed position. For all of these reasons, the O*NET™ Online excerpt is of little evidentiary
value to the issue presented on appeal.

For all of these reasons, we find that the petitioner has failed to demonstrate that its proposed
position qualifies for classification as a specialty occupation under the requirements of the first
criterion set forth at 8 C.F.R. § 214.2(h)(4)(iii)(A).

We turn next to a consideration of whether the petitioner, unable to establish its proposed position
as a specialty occupation under the first criterion at 8 C.F.R. § 214.2(h)(iii)(A), may qualify it under
one of the three remaining criteria: a degree requirement as the norm within the petitioner’s industry
or the position is so¢ complex or unique that it may be performed only by an individual with a
degree; the petitioner normally requires a degree or its equivalent for the position; or the duties of
the position are so specialized and complex that the knowledge required to perform them is usually
associated with a baccalaureate or higher degree.

The petitioner has not satisfied the first of the two alternative prongs at
8 C.F.R. § 214.2(h)(4)(iii}AX2). This prong alternatively requires a petitioner to establish that a
bachelor’s degree in a specific specialty, or its equivalent, is common to the petitioner’s industry in
positions that are both: (1) parallel to the proposed posttion; and (2) located in organizations that are
similar to the petitioner.

Again, in determining whether there is such a common degree requirement, factors often considered
by USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry’s professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms “routinely employ
and recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 {(quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102).

As already discussed, the petitioner has not established that its proposed position is one for which the
Handbook reports an industry-wide requirement for at least a bachelor’s degree in a specific specialty.
Nor has the petitioner submitted evidence that the industry’s professional associations have made a
degree in a specific specialty a minimum requirement for entry.

In order to determine whether the petitioner’s degree requirement is common to the industry in
parallel positions among similar organizations, we have reviewed the seven job vacancy
announcements contained in the record, and we find them unpersuasive. The petitioner has not
submitted any evidence to demonstrate that any of these job postings is from a company “similar”
to the petitioner. There is no evidence that the advertisers are similar to the petitioner in size, scope,
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and scale of operations, business efforts, and expenditures. None of the announcements states the
size of the employer. Also, there is no evidence in the record as to how representative these
advertisements are of the advertisers’ usual recruiting and hiring practices. Simply going on record
without supporting documentary evidence is not sufficient for purposes of meeting the burden of
proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter
of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

Moreover, we note that according to the Handbook's detailed statistics on systems analysts, there
were approximately 532,200 persons employed as systems analysts in 2008. Handbook at
http://www .bls.gov/oco/ocos287.htm. Based on the size of this relevant study population, the
petitioner fails to demonstrate what statistically valid inferences, if any, can be drawn from just
seven job postings with regard to determining the common educational requirements for entry into
parallel positions in similar organizations. See generally Earl Babbie, The Practice of Social
Research 186-228 (1995). Moreover, given that there is no indication the advertisements were
randomly selected, the validity of any such inferences could not be accurately determined even if
the sampling unit were sufficiently large. See id. at 195-196 (explaining that “[r]landom selection is
the key to [the] process [of probability sampling]” and that “random selection offers access to the
body of probability theory, which provides the basis for estimates of population parameters and
estimates of error™).

For all of these reasons, the petitioner has not satisfied the first alternative prong of 8 CF.R. §
214.2(h) ()1} A 2).

The petitioner has also failed to satisfy the second alternative prong of
8 C.F.R. § 214.2(h)(4)(iii))(A)2), which provides that “an employer may show that its particular
position 1s so complex or unique that it can be performed only by an individual with a degree.” The
duties of the proposed position are similar to those of systems analysts as outlined in the Handbook,
and the Handbook does not indicate that a baccalaureate degree in a specific field, or its equivalent, is
a normal minimum entry requirement for such positions. The duties proposed by the petitioner are
no more complex or unique than those outlined by the Handbook; to the contrary, the duties
proposed by the petitioner largely mirror those outlined in the Handbook. The evidence of record
does not refute the Handbook's information indicating that a bachelor’s degree from a specific field
of study is not the normal minimum entry requirement for positions such as the one proposed here.

We turn next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which requires that the petitioner
demonstrate it normally requires a degree or its equivalent for the position. To determine a
petitioner’s ability to satisfy the third criterion, we normally review its past employment practices,
as well as the histories, including the names and dates of employment, of those employees with
degrees who previously held the position, and copies of those employees’ diplomas." However, the
record lacks such evidence.

! Even il a petitioner believes or otherwise assert that a proposed position requires a degree, that opinion
alone without corroborating evidence cannot establish the position as a specialty occupation. Were USCIS
limited solely to reviewing a petitioner's claimed self-imposed requirements, then any individual with a
bachelor’s degree could be brought to the United States to perform any job so long as the employer
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The fourth criterion, 8 C.F.R. § 214.2(h)(4)(iii)(A)(4), requires the petitioner to establish that the nature
of its proposed position’s duties is so specialized and complex that the knowledge required to perform
them is usually associated with the attainment of a baccalaureate or higher degree in the specialty. As
previously discussed, the Handbook indicates that a baccalaureate degree in a specific specialty 1s not a
normal minimum entry requirement. The petitioner has failed to differentiate the duties of the
proposed position from those described in the Handbook and, as such, has failed to indicate the
specialization and complexity required by this criterion. The evidence of record does not
distinguish the duties of the proposed position as more specialized and complex than those normally
performed by systems analyst, which do not normally require, nor are they usually associated with,
the attainment of at least a bachelor’s degree in a specific specialty. As a result, the record fails to
establish that the proposed position meets the specialized and complex threshold at
8 C.F.R. § 214.2(h)(4)(iii)(A)(4).

Finally, counsel notes on appeal that the beneficiary has previously been accorded H-1B status.
However, the AAOQO is not required to approve applications or petitions where eligibility has not
been demonstrated, merely because of prior approvals that may have been erroneous. If any of the
previous nonimmigrant petitions were approved based on the same unsupported assertions that are
contained in the current record, they would constitute material and gross error on the part of the
director. The AAQ is not required to approve applications or petitions where eligibility has not
been demonstrated, merely because of prior approvals that may have been erroneous. See, e.g.,
Matter of Church Scientology International, 19 1&N Dec. 593, 597 (Comm' 1988). It would be
absurd to suggest that USCIS or any agency must treat acknowledged errors as binding precedent.
Sussex Engg. Ltd. v. Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008
(1988). A prior approval does not compel the approval of a subsequent petition or relieve the
petitioner of its burden to provide sufficient documentation to establish current eligibility for the
benefit sought. 55 Fed. Reg. 2606, 2612 (Jan. 26, 1990). A prior approval also does not preclude
USCIS from denying an extension of an original visa petition based on a reassessment of eligibility
for the benefit sought. See Texas A&M Univ. v. Upchurch, 99 Fed. Appx. 556, 2004 WL 1240482
(5th Cir. 2004). Furthermore, the AAO’s authority over the service centers is comparable to the
relationship between a court of appeals and a district court. Even if a service center director had
approved nonimmigrant petitions on behalf of a beneficiary, the AAO would not be bound to follow
the contradictory decision of a service center. Louisiana Phitharmonic Orchestra v. INS, 2000 WL
282785 (E.D. La.), aff'd, 248 F.3d 1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001).

artificially created a token degree requirement, whereby all individuals employed in a particular position
possessed a baccalaureate or higher degree in the specific specialty or its equivalent. See Defensor v.
Meissner, 201 F. 3d at 387. In other words, if a petitioner’s degrce requirement is only symbolic and the
proposed position does not in fact require such a specialty degree or its equivalent to perform its duties, the
occupation would not meet the statutory or regulatory definition of a specialty occupation. See section
214(i)(1) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (defining the term “specialty occupation™). Here, the
petitioner has failed to cstablish the referenced criterion at 8 C.F.R. § 214.2(h)(4)(iii)}{AX3) based on its
normal hiring practices.
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The petitioner has failed to demonstrate that the proposed position qualifies for classification as a
specialty occupation. Accordingly, the beneficiary is ineligible for nonimmigrant classification under

section 101(a)(15)(H)(i)(b) of the Act and this petition must remain denied.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden and the appeal will be dismissed.

ORDER: The appeal is dismissed.




