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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition and the
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed. The petition will remain denied.

The petitioner is a medical clinic with 6 employees and a gross annual income of $500,000. It seeks
to employ the beneficiary as a registered nurse pursuant to section 101(a)(15)(H)(i)(b} of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). The director denied the
petition concluding that the petitioner failed to establish that the proffered position is a specialty
pccupation.

The record of proceeding before the AAO contains: (1) the Form [-129, Petition for Nonimmigrant
Worker, and supporting documentation; (2) the director’s request for additional evidence (RFE); (3)
the petitioner’s response to the director’s RFE; (4) the director’s denial letter; and (5) the Form
I-290B, Notice of Appeal or Motion, with counsel’s accompanying statement. The AAO reviewed
the record in its entirety before issuing its decision.

The primary issue in this matter is whether the position qualifies as a specialty occupation. To meet
its burden of proof in this regard, the petitioner must establish that the employment it is offering to
the beneficiary meets the following statutory and regulatory requirements.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1) defines the
term “specialty occupation” as one that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(11) as:

An occupation which requires [1] theoretical and practical application of a body of
highly specialized knowledge in fields of human endeavor including, but not limited
to, architecture, engineering, mathematics, physical sciences, social sciences,
medicine and health, education, business specialties, accounting, law, theology, and
the arts, and which requires [2] the attainment of a bachelor’s degree or higher in a
specific specialty, or its equivalent, as a minimum for entry into the occupation in the
United States.

Pursuant to 8 C.F.R. § 214.2(h){4)(iii)(A), to qualify as a specialty occupation, the position must also
meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;
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(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree;

{(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii}(A) must logically be read together with
section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(i1). In other words, this regulatory language
must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of
language which takes into account the design of the statute as a whole is preferred); see also COIT
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of W-
F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.E.R. § 214.2(h)(4)(iii)(A)
should logically be read as being necessary but not necessarily sufficient to meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section as stating the
necessary and sufficient conditions for meeting the definition of specialty occupation would result in
particular positions meeting a condition under 8 C.¥.R. § 214.2(h)(4)(iii}(A) but not the statutory or
regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5" Cir. 2000). To avoid this
itlogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii}(A) must therefore be read as stating additional
requirements that a position must meet, supplementing the statutory and regulatory definitions of
specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one
in a specific specialty that is directly related to the proffered position. Applying this standard,
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers,
computer scientists, certified public accountants, college professors, and other such occupations.
These professions, for which petitioners have regularly been able to establish a minimum entry
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its
equivalent, fairly represent the types of specialty occupations that Congress contemplated when it
created the H-1B visa category.

In this matter, the petitioner seeks the beneficiary’s services as a registered nurse. In its Aprit 23,
2009 letter in support of the petition, the petitioner provided the following description of the
beneficiary’s duties in the proffered position:

{The benefictary] will accurately obtain and document patient history and medication
lists; prepare equipment and assist physicians during examinations and (reatments;
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educate patients/families on health care needs, conditions, options, disease processes,
medical-surgical procedures, and other aspects of therapeutic regimens, including
medication and pain management techniques; explain post-treatment home care
needs, diet, nutrition, exercise programs, self-administration of medicine, physical
therapy, etc.; conduct pre-operative procedures, post-operative (post-discharge) care
with strong skilled monitoring; provide referrals, direct nursing care, and medication
administration; initiate and maintain intravenous therapy with phlebotomy skills and
taking blood samples; administer oral, intramuscular, and subcutaneous medications,
provide a broad range of general nursing care services in areas of vital signs, EKG,
catheters, phlebotomy, and 1V; establish plans of care or contribute to existing plans,
revise/reassess plans of care, and monitor patient charts; maintain infection control
policies and standards; review and assess laboratory test results following blood tests,
procedures, and notifying physicians; and providing emotional support to patients and
patents’ families.

The petitioner stated that the qualifications for the position of a registered nurse are a minimum of a
Bachelor’s Degree in Nursing and a license to practice nursing. The petitioner asserted that this
requirement is not only a requirement for its organization but for the industry as a whole. The
petitioner submitted an evaluation of the beneficiary’s education indicating that the beneficiary had
the equivalent of a registered nurse diploma (three-year program) from an accredited
college/university in the United States. The evaluator added that the beneficiary’s five-year
employment experience as a registered nurse could also be considered to be the equivalent of a
bachelor’s degree in nursing from an accredited college/university in the United States using USCIS
standards of three years of progressive, full-time employment experience as equivalent to one year
of university credit.

On August 10, 2009, the director requested additional information from the petitioner to demonstrate
that the position’s duties are sufficiently specialized and complex and that the knowledge required to
perform the duties is usually associated with the attainment of a bachelor’s or higher degree (or its
equivalent).  The director also requested additional evidence regarding the beneficiary’s
qualifications and additional information regarding the petitioner’s business.

In response to the director’s RFE, the petitioner provided its organizational chart depicting a
president/CEQ/owner, an administrator, a receptionist/cashier, a nursing supervisor, and the
proffered position of registered nurse. In an attached statement, the petitioner noted that the nursing
supervisor had three years of nursing college. No other information was provided regarding the
nursing supervisor’s educational qualifications or her duties. The petitioner provided the same job
description for the proffered position as initially submitted.

The director denied the petition, finding that the petitioner had satisfied none of the criteria set forth at
8 C.F.R. § 214.2¢h)(4)(iii)}(A)}, and therefore had not established that the proposed position qualifies for
classification as a specialty occupation.
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On appeal, counsel for the petitioner asserts that the director failed to consider that the petitioner’s
professional employees, including the nursing supervisor, possessed the equivalent of at least a
bachelor’s degree. Counsel states that the nursing supervisor has the equivalent of a bachelor’s degree
by virtue of her diploma and 20 years of experience. Counsel contends that the director also failed to
consider the specialty requirements of the petitioner based on its medical service to an international
patient population.

To make its determination whether the proffered position, as described qualifies as a specialty
occupation, the AAO first turns to the criteria at 8 CFR. § 214.2(h)(4)(iii}(A)1) and (2): a
baccalaureate or higher degree in a specific specialty or its equivalent is the normal minimum
requirement for entry into the particular position; and a degree requirement in a specific specialty is
common to the industry in parallel positions among similar organizations or a particular position is so
complex or unique that it can be performed only by an individual with a degree in a specific specialty.
Factors considered by the AAO when determining these criteria include: whether the Occupational
Outlook Handbook (Handbook),' on which the AAO routinely relies for the educational requirements of
particular occupations, reports the industry requires a degree in a specific specialty; whether the
industry’s professional association has made a degree in a specific specialty a minimum entry
requirement; and whether letters or affidavits from firms or individuals in the industry attest that such
firms “routinely employ and recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d
1151, 1165 (D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y.
1989)).

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply rely
on a position’s title. The specific duties of the proftered position, combined with the nature of the
petitioning entity’s business operations, are factors to be considered. USCIS must examine the ultimate
employment of the alien, and determine whether the position qualifies as a specialty occupation. See
generally Defensor v. Meissner, 201 F. 3d 384. The critical element is not the title of the position nor
an employer’s self-imposed standards, but whether the position actually requires the theoretical and
practical application of a body of highly specialized knowledge, and the attainment of a baccalaureate
or higher degree in the specific specialty as the minimum for entry into the occupation, as required by
the Act.

USCIS often looks to the Handbook when determining whether a baccalaureate or higher degree or its
equivalent is normally the minimum requirement for entry into a particular position. The Handbook’s
section on Registered Nurses, 2010-11 online edition, finds no requirement of a baccalaureate or
higher degree in a specialized area for employment as a registered nurse. See Handbook, 2010-11
ed., available at http://www.bls.gov/oco/ocos083.htm (last accessed October 20, 2011). The
Handbook does state, however, that:

! Department of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2010-11 ed.,
available at http://www bls.gov/oco/ocos001.htm (last accessed October 17, 2011).
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[T]ndividuals who complete a bachelor’s degree receive more training in areas such
as communication, leadership, and critical thinking, all of which are becoming more
important as nursing practice becomes more complex. Additionally, bachelor’s
degree programs offer more clinical experience in nonhospital settings. A
bachelor’s or higher degree is often necessary for administrative positions, research,
consulting, and teaching. . . .

Id.

A review of the Handbook finds no requirement of a baccalaureate or higher degree in a specific
specialty for employment in the proffered position. Experience and good performance can lead to
promotion for a registered nurse to more responsible positions, such as assistant head nurse or head
nurse/nurse supervisor. Likewise, good performance and experience can equip a nurse to perform the
duties of a patient care coordinator or quality assurance coordinator/staff developer in the healthcare
field. There is no requirement, however, that a registered nurse, or any other healthcare professional
performing the duties of a registered nurse, have a baccalaureate or higher degree or its equivalent in a
specific specialty as a minimum requirement for entry into that position. Thus, the petitioner has not
established the first criterion of 8§ C.F.R. § 214.2(h)(4)(iii)(A).

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)(4)(iii))(A)2). This prong alternatively requires a petitioner to establish that a
bachelor’s degree, in a specific specialty, is common to the petitioner’s industry in positions that are
both: (1) parallel to the proffered position; and (2) located in organizations that are similar to the
petitioner.

Again, in determining whether there is such a common degree requirement, factors often considered by
USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry’s professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms “routinely employ and
recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 (quoting Hird/Blaker
Corp. v. Sava, 712 F. Supp. at 1102).

In this matter although the petitioner and counsel assert that a bachelor’s degree in nursing is required
by the industry, the record does not include documentation refuting the Handbook’s conclusion to the
contrary. Going on record without supporting documentary evidence is not sufficient for purposes of
meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm.
1998} (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)).

The petitioner has not established that its proffered position is one for which the Handbook reports
an industry-wide requirement for at least a bachelor’s degree in a specific specialty. Neither has the
petitioner provided other evidence of an industry-wide standard for a bachelor’s degree in a specific
specialty for the proffered position of registered nurse.
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The petitioner also failed to satisfy the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)2),
which provides that “an employer may show that its particular position is so complex or unique that it
can be performed only by an individual with a degree.” Again, the evidence of record does not refute
the Handbook’s information to the effect that a bachelor’s degree or its equivalent is not required in a
specific specialty for the proffered position as described. The petitioner has not provided information
for the record that distinguishes the proffered position as unique from or more complex than that of a
registered nurse, a position that can be performed by persons without a baccalaureate specialty degree
or its equivalent. Counsel’s assertion on appeal regarding the petitioner’s international patients is
insufficient to establish that the nature of the petitioner’s business requires a level of complexity in its
nursing position that requires a bachelor’s degree in a specific specialty, Without documentary
evidence to support the claim, the assertions of counsel will not satisfy the petitioner’s burden of
proof. The unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19
I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of
Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).

The petitioner indicates that it currently employs one nurse supervisor who has a three-year nursing
degree and twenty years of experience in nursing as evidence that it satisfies the third criterion of
8 C.F.R. § 214.2(h)(4)(iii)(A). However, the proffered position is not for a nursing supervisor, but
rather a registered nurse with no supervisory duties. Moreover, the petitioner did not submit
evidence of its nursing supervisor’s educational credentials and her employment history or an
evaluation of her experience from an official who has the authority to grant college-level credit for
training and/or experience in the specialty at an accredited college or university that has a program
for granting such credit. See 8 C.F.R. § 214.2(h)(4)(i11))(D)({). Contrary to counsel’s assertion on
appeal, the petitioner has not provided evidence that it normally requires a bachelor’s degree in a
specific specialty or its equivalent for the proffered position of registered nurse. The AAO again
notes that while a petitioner may believe that a proffered position requires a degree, that opinion
cannot establish the position as a specialty occupation. Were USCIS limited solely to reviewing a
petitioner’s self-imposed requirements, than any individual with a bachelor’s degree could be
brought to the United States to perform any occupation as long as the employer required the
individual to have a baccalaureate or higher degree. See Defensor v. Meissner, 201 F. 3d at 384,
Accordingly, the petitioner has failed to establish the referenced criterion at 8 C.F.R.
§ 214.2(h)(4)(iii)(A)(3) based on its normal hiring practices.

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(1ii)(A) requires a petitioner to establish that the nature of
its position’s duties 1s so specialized and complex that the knowledge required to perform them is
usually associated with the attainment of a baccalaureate or higher degree. The AAQO does not find that
the proffered duties, as described by the petitioner in support of the petition and in response to the RFE,
reflect a higher degree of knowledge and skill than would normally be required of a registered nurse.
Nor do they represent an amalgam of jobs that would require the beneficiary to possess skills and
qualifications beyond those of a registered nurse. Again counsel’s reference to the petitioner’s
international clientele does not establish that the nature of the position’s duties is so specialized and
complex that the knowledge required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree. The AAO, therefore, concludes that the proffered position cannot be
established as a specialty occupation under the requirements at 8 C.F.R. § 214.2(h)(4)(iii)}(A)(4).
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For the reasons related in the preceding discussion, the petitioner has failed to establish that the
proffered position qualifies as a specialty occupation under the requirements at 8 C.FR
§ 214.2(h)(4)(iii)(A). Accordingly, the AAO shall not disturb the director’s denial of the petition.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. § 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition remains denied.




