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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter 1s
now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed. The
petition will remain denied.

The petitioner claimed on the Form 1-129 to be a scrap metal purveyor with two employees. It
seeks to employ the beneficiary as a purchasing manager pursuant to section 101(a)(15)}(H)(i}(b} of
the Immigration and Nationality Act (the Act), 8 US.C. § 1101(a)(15)(H)(i)(b). The director
denied the petition on the basis of his determination that the petitioner failed to demonstrate that its
proposed position qualifies for classification as a specialty occupation.

The record of proceeding before the AAO contains the following: (1) the Form I-129 and
supporting documentation; (2) the director’s request for additional evidence; (3) the petitioner’s
responses to the director’s request for additional evidence; (4) the director’s letter denying the
petition; and (5) the Form [-290B and supporting documentation. The AAO conducts appellate
review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004). Upon review of
the entire record, we find that the petitioner has failed to overcome the director’s ground for denying
this petition. Beyond the decision of the director, we find additionally that the petitioner has failed to
demonstrate that the petition is supported by a certified labor condition application (LCA) which
corresponds (o if.

The first issue before us on appeal is whether the proposed position qualifies for classification as a
specialty occupation. To meet its burden of proof in this regard, the petitioner must establish that
the employment it is offering to the beneficiary meets the following statutory and regulatory
requirements.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1) defines the
term “specialty occupation™ as one that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation™ is further defined at 8 C.F.R. § 214.2(h)(4)(i1) as:

An occupation which requires [1] theoretical and practical application of a body of
highly specialized knowledge in ficlds of human endeavor including, but not limited
to, architecture, engineering, mathematics, physical sciences, social sciences,
medicine and health, education, business specialties, accounting, law, theology, and
the arts, and which requires [2] the attainment of a bachelor’s degree or higher in a
specific specialty, or its equivalent, as a minimum for entry into the occupation in the
United States.
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Pursuant to 8 C.F.R. § 214.2(h)(4)(ili{A), to qualify as a specialty occupation, the position must
also meet one of the following criteria:

{1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii}(A) must logically be read together with
section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h){4)(ii). In other words, this regulatory language
must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of
language which takes into account the design of the statute as a whole is preferred); see also COIT
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of
W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h}(4)(ii1)}(A)
should logically be read as being necessary but not necessarily sufficient to meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section as stating the
necessary and sufficient conditions for meeting the definition of specialty occupation would result
in particular positions meeting a condition under 8 C.F.R. § 214.2(h}(4)(i11){A) but not the statutory
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5™ Cir. 2000). To avoid this
illogical and absurd result, 8 C.F.R. § 214.2(h)}(4)(ii1)(A) must therefore be read as stating additional
requirements that a position must meet, supplementing the statutory and regulatory definitions of
specialty occupation.

Consonant with section 214(i}(1) of the Act and the regulation at § C.F.R. § 214.2(h){4)(i1),
U.S, Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proposed position. Applying this standard,
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers,
computer scientists, certified public accountants, college professors, and other such occupations.
These professions, for which petitioners have regularly been able to establish a minimum entry
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its
equivalent, fairly represent the types of specialty occupations that Congress contemplated when it
created the H-1B visa category.
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In his September 8, 2009 letter submitted in response to the director’s request for additional evidence,
counsel stated that the beneficiary’s responsibilities would include the following:

Recruiting, hiring, and training the petitioner’s purchasing, sales, and logistics staff;

Performing budgeting and accounting functions related to logistics;

Directing contract negotiations;

Analyzing market delivery systems in order to assess present and future product movement

capabilities and access;

Locating overseas vendors of scrap metal and developing business relationships with them;

Researching U.S. vendors in order to determine availability of product;

Negotiating the terms of large scale purchases;

Developing and implementing purchasing and contract management instructions, policies, and

procedures;

Developing formulas and policies for the maintenance of shipping and tracking records;

¢ (Controlling purchasing budgets;

» Analyzing market and delivery systems in order to assess the present and future availability of
materials, and;

¢ Resolving vendor or contract grievances, and claims against suppliers.

Counsel stated that the petitioner requires an mdividual with a minimum of a bachelor’s degree to
perform the duties of its position. He did not, however, indicate that the degree needed to come from
any particular field of study.

In making our determination as to whether the proposed position qualifies for classification as a
specialty occupation, we turn first to the criteria at 8 C.F.R. §§ 214.2(h)}{4)(ii1)}(A)({) and (2): a
baccalaureate or higher degree in a specific specialty or its equivalent is the normal minimum
requirement for entry into the particular position; and a degree requirement in a specific specialty is
common to the industry in parallel positions among similar organizations or a particular position is
so complex or unique that it can be performed only by an individual with a degree in a specific
specialty. Factors considered by the AAO when determining these criteria include: whether the
Department of Labor’s QOccupational Outlook Handbook (Handbook), a resource upon which we
routinely rely for the educational requirements of particular occupations, reporis the industry
requires a degree in a specific specialty; whether the industry’s protessional association has made a
degree in a specific specialty a minimum entry requirement; and whether letters or affidavits from
firms or individuals in the industry attest that such firms “routinely employ and recruit only degreed
individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

We agree with counsel’s assertion that the duties of the proposed position are similar to those of
purchasing managers as outlined in the Handbook. In pertinent part, the Handbook states the
following:

Purchasing managers, buyers, and purchasing agents buy a vast array of farm
products, durable and nondurable goods, and services for companies and institutions.
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They attempt to get the best deal for their company—the highest quality goods and
services at the lowest possible cost. They accomplish this by studying sales records
and inventory levels of current stock, identifying foreign and domestic suppliers, and
keeping abreast of changes affecting both the supply of, and demand for, needed
products and materials. Purchasing professionals consider price, qualily, availability,
reliability, and technical support when choosing suppliers and merchandise. To be
effective, purchasing professionals must have a working technical knowledge of the
goods or services to be purchased.

There are several major types of purchasing managers, buyers, and purchasing
agents. Wholesale and retail buyers purchase goods, such as clothing or electronics,
for resale. Purchasing agents buy goods and services for use by their own company
or organization. Purchasing agents and buyers of farm products purchase goods such
as grain, Christmas trees, and tobacco for further processing or resale. Purchasing
managers usually handle more complicated purchases and may supervise a group of
purchasing agents. Purchasing professionals employed by government agencies or
manufacturing firms usually are called purchasing directors, managers, or agents;
sometimes they are known as contract specialists. Purchasing professionals in
government place solicitations for services and accept bids and offers through the
Internet. Some purchasing managers, calied contract or supply managers, specialize
in negotiating and supervising supply contracts.

Purchasing specialists who buy finished goods for resale are employed by wholesale
and retail establishments, where they commonly are known as buyers or
merchandise managers. Wholesale and retail buyers are an integral part of a complex
system of distribution and merchandising that caters to the vast array of consumer
needs and desires. Wholesale buyers purchase goods directly from manufacturers or
from other wholesale firms for resale to retail firms, commercial establishments, and
other organizations. In retail firms, buyers purchase goods from wholesale firms or
directly from manufacturers for resale to the public.

Buyers largely determine which products their establishment will sell. Therefore, it is
essential that they have the ability to predict what will appeal to consumers. If they
fail to purchase the right products for resale, buyers jeopardize the profits and
reputation of their company. They keep track of inventories and sales levels, check
competitors’ sales activities, and watch general economic conditions to anticipate
consumer buying patterns. Buyers working for large and medium-sized firms usually
specialize in acquiring one or two lines of merchandise, whereas buyers working for
small stores may purchase the establishment’s complete inventory.

Evaluating suppliers is onc of the most critical functions of a purchasing manager,
buyer, or purchasing agent. Many firms now run on a lean manufacturing schedule
and usc just-in-time inventories so any delays in the supply chain can shut down
production and potentialty cost the firm its customers. Purchasing professionals use
many resources to find out all they can about potential suppliers. The Internet has
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become an effective tool for searching catalogs, trade journals, indusiry and
company publications, and directories. Purchasing professionals attend meetings,
trade shows, and conferences to learn of new industry trends and make contacts with
suppliers. They often interview prospective suppliers and visit their plants and
distribution centers (o assess their capabilities. It is important to make certain that the
supplier is capable of delivering the desired goods or services on time, in the correct
quantities, and without sacrificing quality. Once all of the necessary information on
suppliers is gathered, orders are placed, and contracts are awarded to those suppliers
who meet the purchaser’s needs. Most of the transaction process is now automated
through use of the Internet.

Handbook, 2010-11 ed., available at http://www.bls.gov/oco/ocos023.htm (last accessed
October 25, 2011). The Handbook states the following with regard to the educational requirements
necessary for entrance into the field:

Educational requirements tend to vary with the size of the organization. Large stores
and distributors prefer applicants who have completed a bachelor’s degree program
with a business emphasis. . . .

Id. at http://www.bls.gov/oco/ocos023.htm. These findings do not support the contention that a
bachelor’s degree in a specific field of study is required for entry into this occupation. The
Handbook states that educational requirements vary, and the fact that large employers “prefer” a
degree is not synonymous with the “normally required” standard imposed by the regulation. Also,
the record does not indicate that the petitioner is the type of “large™ employer described by the
Handbook.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not rely
simply upon a proposed position’s title. The specific duties of the position, combined with the
nature of the petitioning entity’s business operations, are factors to be considered. USCIS must
examine the ultimate employment of the beneficiary, and determine whether the position qualifies
as a specialty occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element
is not the title of the position nor an employer’s self-imposed standards, but whether the position
actually requires the theoretical and practical application of a body of highly specialized knowledge,
and the attainment of a baccalaureate or higher degree in the specific specialty as the mintmum for
entry into the occupation, as required by the Act.

As discussed, we have determined that the duties of the proposed largely mirror those listed in the
Handbook among those normally performed by purchasing managers. However, our review has
found that this occupation does not normally impose a normal minimum entry requirement of a
bachelor’s degree in a specific field of study as required by section 214(i)(1)(B) of the Act and 8
C.F.R. § 214.2(h)(4)(ii).

Nor do we find convincing counsel’s citations to the Department of Labor’s Occupational
Information Network (O*NET™ Online). O*NET™ Online is not particularly useful in
determining whether a baccalaureate degree in a specific specialty, or its equivalent, is a
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requirement for a given position, as O*NET™ Online’s JobZone assignments make no mention of
the specific field of study from which a degree must come. As was noted previously, USCIS
interprets the term “degrec” in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)}(A) to mean not just any
baccalaureate or higher degree, but one in a specific specialty that is directly related to the proposed
position. With regard to the Specialized Vocational Preparation (SVP) rating, we note that an SVP
rating is meant to indicate only the total number of years of vocational preparation required for a
particular position. It does not describe how those years are to be divided among training, formal
education, and experience and it does not specify the particular type of degree, if any, that a position
would require.  Again, USCIS interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific
specialty that is directly related to the proposed position. For all of these reasons, the O*NET™
Online excerpt is of little evidentiary value to the issue presented on appeal.

For all of these reasons, we find that the peltitioner has failed to demonstrate that its proposed
position qualifies for classification as a specialty occupation under the requirements of the first
criterion set forth at 8 C.F.R. § 214.2(h){(4 )(ii1)(A).

We turn next to a consideration of whether the petitioner, unable to establish its proposed position
as a specialty occupation under the first criterion at 8 C.F.R. § 214.2(h)(iii}(A), may qualify it under
one of the three remaining criteria: a degree requirement as the norm within the petitioner’s industry
or the position is so complex or unique that it may be performed only by an individual with a
degree; the petitioner normally requires a degree or its equivalent for the position; or the duties of
the position are so specialized and complex that the knowledge required to perform them is usually
associated with a baccalaureate or higher degree.

The petitioner has not satisfied the first of the two alternative prongs at
8 C.F.R. § 214.2(h)(4)(iii)(A)}2). This prong alternatively requires a petitioner to establish that a
bachelor’s degree in a specific specialty, or its equivalent, is common to the petitioner’s industry in
positions that are both: (1) parallel to the proposed position; and (2) located in organizations that are
similar to the petitioner. :

Again, in determining whether there is such a common degree requirement, factors often considered
by USCIS include: whether the Handbook reporis that the industry requires a degree; whether the
industry’s professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms “routinely employ
and recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 (quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102).

As already discussed, the petitioner has not established that its proposed position is one for which the
Handbook reports an industry-wide requirement for at least a bachelor’s degree in a specific specialty.
Nor has the petitioner submitted evidence that the industry’s professional associations have made a
degree in a specific specialty a minimum requirement for entry.'

'"'In his September 8, 2009 letter, counsel stated the following: “Please, feel free to go to any trade
organization and ask for the purchasing manager. You will find a professional, well-trained individual there
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Finally, the petitioner’s reliance upon the job vacancy advertisements is misplaced. First, it has not
submitted any evidence to demonstrate that these advertisements are from companies “similar” to the
petitioner. There is no evidence that the advertisers are similar to the petitioner in size, scope, and
scale of operations, business efforts, and expenditures. None of the advertisements states the size of
the employer, and there is no evidence in the record as to how representative these advertisements
are of the advertisers’ usual recruiting and hiring practices. Simply going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in
these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of
Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

Furthermore, although the companies that placed these particular advertisements do require a
bachelor’s degree, their advertisements establish, at best, that although a bachelor’s degree is
generally required, a bachelor’s degree, or its equivalent, in a specific specialty, is not required.

For all of these reasons, the petitioner has not satisfied the first alternative prong of
8 C.F.R. § 214.2(h){4)(iii)(A)2).”

The petitioner has also failed to satisfy the second alternative prong of
8 C.FR. § 214.2(h)(4)(iii}{A)2), which provides that “an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a degree.” The
duties of the proposed position are similar to those of purchasing managers as outlined in the
Handbook, and the Handbook does not indicate that a baccalaureate degree in a specific specialty, or
its equivalent, is a normal minimum entry requirement for such positions. The duties proposed by

to answer any questions you might have.” However, in visa pelition proceedings, the burden of proving
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
If the petitioner desires for evidence from a trade organization o be considered, it must submit that cvidence
itself. We will not contact any trade organizations on the petitioner’s behalf; the petitioner cannot shift its
burden of proof to USCIS.

® According to the Handbook's detailed statistics on purchasing managers, buyers, and purchasing agents,
there were approximately 70,300 persons employed as purchasing managers in 2008. Handbook at
hitp://www.bls.gov/oco/ocos023.htm. Based on the size of this relevant study population, the petitioner fails
to demonstrate what statistically valid inferences, if any, can be drawn from just ten job postings with regard
to determining the common ecducational requirements for entry into parallel positions in similar
organizations. See generally Earl Babbie, The Practice of Social Research 186-228 (1995}. Moreover, given
that there is no indication that the advertisements were randomly sclected, the validity of any such inferences
could not be accuratcly determincd cven if the sampling unit were sufficiently large. See id. at 195-196
(explaining that “[r]landom selection is the key to [the] process {of probability sampling]™ and that “random
selection offers access to the body of probability theory, which provides the basis for estimates of population
parameters and estimates of error™).

As such, even if the job announcements supported a finding that the job of a purchasing manager for 4 two-
cmployee scrap metal purveyor required a bachelor's or higher degree in a specific specialiy or its equivalent,
it cannot be found that such a limited numbcr of postings that appcar to have been consciously sclected could
credibly refute the statistics-based findings of the Handbook published by the Bureau of Labor Statistics that
such a position does not require at Icast a baccalaureate degree in a specific specialty for entry into the
occupation in the United States.
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the petitioner are no more complex or unique than those outlined by the Handbook, to the contrary,
the duties proposed by the petitioner largely mirror those outlined in the Handbook. The duties
discussed by the petitioner appear no more unique, complex, or specialized than those discussed in
the Handbook. The evidence of record, including the document by the petitioner entitled
*Purchasing Management Analysis,” does not refute the Handbook's information indicating that a
bachelor’s degree from a specific field of study is not the normal minimum entry requirement for
positions such as the one proposed here.

We turn next to the criterion at 8 C.F.R. § 214.2(h)(4)(iti))(A)(3), which requires that the petitioner
demonstrate it normally requires a degree or its equivalent for the position. To determine a
petitioner’s ability to satisfy the third criterion, we normally review its past employment practices,
as well as the histories, including the names and dates of employment, of those employees with
degrees who previously held the position, and copies of those employees’ diplomas.” However, the
record contains no such evidence.

The fourth criterion, 8 C.F.R. § 214.2(h)(4)(i1i}{A)(4), requires the petitioner to establish that the nature
of its proposed position’s duties is so specialized and complex that the knowledge required to perform
them is usually associated with the attainment of a baccalaureate or higher degree in the specialty. As
previously discussed, the Handbook indicates that a baccalaureate degree in a specific specialty is not a
normal minimum entry requirement. The petitioner has failed to differentiate the duties of the
proposed position from those described in the Handbook and, as such, has failed to indicate the
specialization and complexity required by this criterion. The evidence of record, including the
document by the petitioner entitled “Purchasing Management Analysis,” does not distinguish the
duties of the proposed position as more specialized and complex than those normaily performed by
purchasing managers, which do not normally require, nor are they usually associated with, the
attainment of at least a bachelor’s degree in a specific field. As a result, the record fails to establish
that the proposed position meets the specialized and complex threshold at
8 C.F.R. § 214.2(h)(4)(ii1)}(A)4).

For all of these reasons, we agree with the director’s determination that the petitioner failed fto
demonstrate that the proposed position qualifies for classification as a specialty occupation.

® Even if a petitioner believes or otherwisc assert that a proposed position requires a degree, that opinion
alone without corroborating evidence cannot establish the position as a specialty occupation. Were USCIS
limited solely to reviewing a petitioner's claimed self-imposed requirements, then any individual with a
bachelor’s degree could be brought to the United States to perform any job so long as the employer
artificially created a token degree requirement, whereby all individuals employed in a particular position
possessed a baccalaureate or higher degrce in the specific specialty or its equivalent. See Defensor v.
Meissner, 201 F. 3d at 387. In other words, if a petitioner’s degree requirement is only symbolic and the
proposed position does not in fact require such a specialty degree or its equivalent to perform its duties, the
occupation would not meet the statutory or regulatory definition of a specialty occupation. See section
214(1)(1) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (defining the term “specialty occupation™). Here, the
petitioner has failed to establish the referenced criterion at 8 C.F.R. § 214.2(h)(4)(iii)){(A)}3) bascd on its
normal hiring practices.
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Finally, it is noted that the certified LCA provided in support of the instant petition lists a Level |
prevailing wage level for purchasing managers in Los Angeles, California.® This indicates that the
LCA, which is certified for an entry-level position, is at odds with the statements by counsel and the
petitioner regarding the complexity of the duties to be performed by the beneficiary.

Given that the LCA submitted in support of the petition is for a Level I wage,” it must therefore be
concluded that either (1) the position is a low-level, eniry position relative to other food service
managers; or that (2) the LCA does not correspond to the proposed petition.

While the DOL is the agency that certifies LCA applications before they are submitted to USCIS,
DOL regulations note that the Department of Homeland Security (DHS) (i.e., its immigration
benefits branch, USCIS) is the department responsible for determining whether the content of an
LCA filed for a particular Form I-129 actually supports that petition. See 20 C.F.R. § 655.705(b),
which states, in pertinent parl, the following:

For H-1B visas . . . DHS accepts the employer’s petition (DHS Form 1-129) with the
DOL certified LCA attached. In doing so, the DHS determines whether the petition
is supported by an LCA which corresponds with the petition, whether the occupation
named in the [LCA] is a specialty occupation or whether the individual is a fashion
model of distinguished merit and ability, and whether the qualifications of the
nonimmigrant meet the statutory requirements of H-1B visa classification.

(Italics added). The regulation at 20 C.F.R. § 655.705(b) requires that USCIS ensure an LCA
actually supports the H-1B petition filed on behalf of the beneficiary. Here, the petitioner has not
demonstrated that the petition is supported by an LCA which corresponds to the petition, and the
petition must be denied for this additional reason.

The petitioner has failed to demonstrate that the proposed position qualifies for classification as a
specialty occupation. Beyond the decision of the director, the petitioner has also failed to demonstrate
that the petition is supported by an LCA which corresponds to the petition.® Accordingly, the

* The Level I prevailing wage for a purchasing manager in Los Angcles, California was $59,613 at the time
the LCA was certificd. The Level Il prevailing wage was $77,106; the Level HI prevailing wage was
$94,578; and the Level IV prevailing wage was $112,070. See Forcign Labor Certification Data Center,
Online Wage Library, available ar htip:///www.{lcdatacenter.com {accessed October 25, 2011).

* According (o guidance regarding wage level determination issued by the DOL in 2009 entitled Prevailing
Wage Determination Policy Guidance, at page 7, Level | wage rates, which are labeled as “entry™ rates, “are
assigned to job offers for beginning level employees who have only a basic understanding of the occupation.
Thesc employees perform routine tasks that require limited, if any, exercise of judgment. The tasks provide
cxperience and familiarization with the employer’s methods, practices, and programs. The employees may
perform higher level work for training and developmental purposes. These cmployees work under close
supervision and receive specific instructions on required tasks and results expected. Their work is closely
monitored and reviewed for accuracy. Statements that the job offer is for a research fellow, a worker in
training, or an internship are indicators that a Level | wage should be considered.”

® An application or petition that fails to comply with the (echnical requirements of the law may be denied by
the AAQ cven it the Service Center does not identify all of the grounds for denial in the initial decision.
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beneficiary is ineligible for nonimmigrant classification under section 101(a)(15)(H)(i)(b) of the Act
and this petition must remain denied.

The petition will remain denied and the appeal dismissed for the above stated reasons, with each
considered as an independent and alternative basis for the decision. In visa petition proceedings, the
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291
of the Act, 8 U.S.C. § 1361. Here, that burden has not been met and the appeal will be dismissed.

ORDER: The appeal is dismissed.

See Spencer Enterprises, Inc. v. United States, 229 F, Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d
683 (9" Cir. 2003); see also Soltane v. DOJ, 381 F.3d at 145 (noting that the AAQ conducts appellate review
on a de novo basis).




