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DISCUSSION: The service center director denicd the nonimmigrant visa petition and the matler is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will remain denied.

The petitioner claimed on the Form 1-129 to be a garment, accessories, and trims manufacturer,
supplier, and distributor with five employees and a projected gross annual income of $840,000.

It seeks to employ the beneficiary as a marketing and business development specialist pursuant to
section 101(a)(15)}H)(1)(b) of the Immigration and Nationality Act (the Act), 8 US.C. §
1101(a)(15)(H)(i)(b). The director denied the petition on the basis of her determination that the
petitioner had failed to demonstrate that the proposed position qualifies for classification as a
specialty occupation.

The record of proceeding before the AAO contains the following: (1) the Form I-129 and
supporting documentation; (2) the director’s request for additional evidence; (3) the petitioner’s
response to the director’s request; (4) the director’s decision denying the petition; and (5) the Form
[-290B and supporting documentation. The AAO conducts appellate review on a de novo basis.
See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004). Upon review of the entire record, we find that
the petitioner has failed to overcome the director’s ground for denying this petition.

The sole issue before us on appeal is whether the proposcd position qualifies for classification as a
specialty occupation. To meet its burden of proof in this regard, the petitioner must establish that
the employment it is offering to the beneficiary meets the following statutory and regulatory
requirements.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1) defines the
term “specially occupation” as one that requires:

{A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specitic specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation™ is further detined at 8 C.F.R. § 214.2(h)(4)Xi1) as:

An occupation which requires [1] theorctical and practical application of a body of
highly specialized knowledge in fields of human endeavor including, but not limited
to, architecture, engineering, mathematics, physical sciences, social sciences,
medicine and health, education, business specialtics, accounting, law, theology, and
the arts, and which requires |2] the attainment of a bachelor’s degree or higher in a
specific specialty, or its equivalent, as a minimum for entry into the occupation in the
United States.
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Pursuant to 8 C.F.R. § 214.2(h)(4)Xiii)(A), to qualify as a specialty occupation, the position must
also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement IS common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it 1s noted that 8 C.F.R. § 214.2(h)(4)(iti)}(A) must logically be read together with
section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(i1). In other words, this regulatory language
must be construed 1n harmony with the thrust of the related provisions and with the statutc as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988} (holding that construction of
language which takes into account the design of the statute as a whole is preferred); see also COIT
Independence Joint Venture v. Federal Sav. und Loan Ins. Corp., 489 1U.S. 561 (1989); Marter of
W-F.. 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h){(4)(iii)}{A)
should logically be read as being necessary but not necessarily sufficient to meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section as stating the
necessary and sufficient conditions for meeting the definition of specialty occupation would result
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4X(iii}(A) but not the statutory
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5" Cir. 2000). To avoid this
illogical and absurd result, 8 C.F.R. § 214.2(h)}(4)(iii)(A) must thercfore be read as stating additional
requirements that a position must meet, supplementing the statutory and regulatory definitions of
specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term “degree™ in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaurcate or higher degree, but
one in a specific specialty that is directly related to the proposed position. Applying this standard,
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers,
computer scientists, certified public accountants, college professors, and other such occupations.
These professions, for which petitioners have regularly been able to establish a minimum entry
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its
equivalent, fairly represent the types of specialty occupations that Congress contemplated when it
crcated the H-1B visa category.
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In its June 12, 2009 letter of support, the petitioner stated that the petitioner’s duties would include the
following;

¢ Analyzing the petitioner’s business operations, including marketing, sales, and procurcment;

e Importing, calculating, and compiling business devclopment plans and funding requests;

¢ Compiling the company’s itemized budget:

¢ Recommending funding allocations according to the company’s priorities and policies;

¢ Analyzing market trends on new styles and fashion;

e Preparing research reports for review by the petitioner’s management;

s Planning custom manufacture orders in accordance with the market;

e Planning, devising, and coordinating both the sourcing and the marketing of the petitioner’s

garment accessories and trims product lines;

¢ Interacting with factories, retail chains, fashion designers, retailers and wholesalers;

e Obiaining survey information;

¢ Preparing and coordinating marketing projects;

s Preparing budgets for marketing campaigns, including advertising in multimedia and printed
publications;

e Compiling marketing materials; and

e Desktop publishing of product catalogs and brochures.

In making our determination whether the proposed position qualifies as a spectalty occupation, we
turn first to the criteria at 8 C.F.R. § 214.2(h)(4)(ii)){(A)(7) and (2): a baccalaureate or higher degree
in a specific specialty or its equivalent is the normal minimum requirement for entry into the
particular position; and a degree requirement in a specific specialty is common to the industry in
parallel positions among similar organizations or a particular position is so complex or unique that it
can be performed only by an individual with a degree in a specific specialty. Factors considered by
the AAQO when determining these criteria include:  whether the Department of Labor’s
Occuparional Outlook Handbook (Handbook), a resource upon which we routinely rely for the
educational requirements of particular occupations, reports the industry requires a degree in a
specific specialty: whether the industry’s professional association has made a degree in a specific
specialty a minimum entry requirement; and whether letters or affidavits from firms or individuals
in the industry attest that such firms “routinely employ and recruit only degreed individuals,” See
Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting Hird/Bluker Corp. v.
Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

Counsel contends that the duties of the proposed position are similar to those of market research
analysis as such positions are described in the Handbook. However, the petitioner’s June 12, 2009
letter neither explained, nor was it accompanicd by documentary evidence showing, the particular
methodologies and analytical tools that the beneficiary would employ. Nor do the letters from
counsel cure this deficiency. We also find that the duties proposed for the beneficiary arce stated so
abstractly that they fail to convey the specific nature of the work that he would actually perform
and, therefore, do not indicate the nature and level of cducation that the work requires. The
petitioner, therefore, has failed to establish that its proposed position qualifies for classification as a
spectalty occupation under any of the criteria at 8 C.F.R. § 214.2(h){4)(iii)(A).
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In order to determine whether a particular job qualifies as a specialty occupation, we do not rely
simply upon a proposed position’s title. The specific duties of the position, combined with the
nature of the petitioning entity’s business operations, are factors to be considered. USCIS must
examine the ultimate employment of the beneficiary, and determine whether the position qualilies
as a specialty occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element
is not the title of the position nor an employer’s self-imposed standards, but whether the position
actually requires the theoretical and practical application of a body of highly specialized knowledge,
and the attainment of a baccalaureate or higher degree in the specific specialty as the minimum for
entry into the occupation, as required by the Act.

Even if the generic statements that comprise the information about the proposed position and its
duties were sufficient to demonstrate that the proposed position is that of a market research analyst,
the Handbook does not indicate that entry into positions in that occupation normally requires at least
a bachelor's degree, or its equivalent, in a specific specialty. Handbook, 2010-11 ed., available at

I st accessed September 28, 2011).

While the Handbook reports that a baccalaureate degree is the minimum educational requircment
for many market and survey research jobs, it does not indicate that the degrees held by such workers
must be in a specific spectalty that is directly related to market research, as would be required for
the occupational category to be recognized as a specialty occupation. See id. This is evident in the
range of qualifying degrees indicated in the Significant Points section that introduces the
Handbook's chapter “Market and Survey Researchers,” which states the following: “Market and
survey researchers can enter the occupation with a bachelor's degree, but those with a master’s or
Ph.D. in marketing or a social science should enjoy the best opportunities.”™ Id.

That the Handbook does not indicate that market research analyst positions normally require at least
a bachelor’s degree in a specific specialty is also evident in the following discussion located in the
“Training, Other Qualifications, and Advancement™ section of its chapter “Market and Survey
Researchers,” which does not specify a particular major or academic concentration:

A bachelor’s degree is the minimum educational requirement for many market and
survey research jobs. However, a master's degree is usually required for more
technical positions.

In addition to completing courses in business, marketing, and consumer behavior,
prospective market and survey researchers should take social science courses,
including economics, psychology, and sociology. Because of the importance of
quantitative skills to market and survey researchers, courses in mathematics,
statistics, sampling theory and survey design, and computer science are extremely
helpful. Market and survey researchers often earn advanced degrees in business
administration, marketing, statistics, communications, or other closely related
disciplines.

Id.. Because the Handbook indicates that entry into this field does not normally require a degree in
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a specific specialty, it does not support the proposed position as being a specialty occupation. This
information from the Handbhook does not, alone, preclude a particular market-research-analyst
position from qualifying as a specialty occupation under the criterion at 8 CJF.R.
§ 214.2(h)(4)(iii}(A)(7). However, it is incumbent on the petitioner to establish that its particular
position is one for which the normal minimum entry requirement 18 a baccalaureatc or higher
degree, or the equivalent, in a specific specialty closely related to the position’s duties. The
petitioner in this case has failed to make such a demonstration.

We find that the evidence of record docs not indicate that the particular position proposed here is
one that normally requires at least a bachelor’s degree, or its equivalent, in a specific specialty. In
this regard we note that the record lacks cvidence sufficiently concrete and informative to
demonstrate that the proposed position requires a specialty occupation’s level of knowledge in a
specific specialty. The relevant evidence is not sufficiently specific and concrete to distinguish the
proposed position from positions in the market-rescarch-analyst occupational category that do not
normally require at least a bachelor’s degree. or its equivalent, in a specific specialty.

As the evidence of record does not establish that the particular position proposed here is onc for
which the normal minimum entry requirement is a baccalaureate or higher degree, or the equivalent,
in a spectfic specialty closely related to the position’s duties, the petitioner has not satisfied the
criterion at 8 C.F.R. § 214.2(h){(4)(iti))}(A)(]).

We turn next to a consideration of whether the petitioner, unable to establish its proposed position
as a specialty occupation under the first criterion at 8 C.F.R. § 214.2(h)(iii)(A), may qualify it under
one of the three remaining criteria: a degree requirement as the norm within the petitioner’s industry
or the posttion is so complex or unique that it may be performed only by an individual wilh a
degree; the petitioner normally requires a degree or its equivalent for the position; or the duties of
the position are so specialized and complex that the knowledge required to perform them is usually
associated with a baccalaureate or higher degree.

The proposed position does not qualify as a specialty occupation under either alternative prong of
§ CFR. § Z2142(h){)u)AN2). The first of the two alternative  prongs at
8§ C.F.R. § 214.2(h)(4)(ii1)(A)2) requires a pctitioner to establish that a bachelor’s degree in a
specific specialty, or its equivalent, is common to the petitioner’s industry in positions that are both:
(1) parallel to the proposed position; and (2) localed in organizations that are similar to the
petitioner. Again, in determining whether therc is such a common degree requirement, factors we
often consider include: whether the Handbook reports that the industry requires a degree; whether the
industry’s professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms “routinely employ
and recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 (quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102).

As already discussed, the petitioner has not established that its proposed position is one tor which the
Hundbook reports an industry-wide requirement tor at least a bachelor’s degree in a specific specialry,
and 1t submits no evidence that refutes the Handbook's findings. Nor has the petitioner submitted
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evidence that the industry’s professional associations have made a degree in a specific specialty a
minimum entry requirenmen.

We also conclude that the record does not establish that the proposed position is a specialty
occupation under the second alternative prong of 8 C.F.R. § 214.2(h)(4)iii)}{A)}2),which provides
that “an employer may show that its particular position is so complex or unique that it can be
performed only by an individual with a degree.” The evidence of record does not retute the
Handbook s information to the effect that there is a spectrum of degrees acceptable for market
research analyst positions, including degrees not in a specific specialty related to market research
analysis. As evident from our earlier discussion regarding the generalized descriptions of the
proposed position and its duties, the record lacks sufficiently detailed information to distinguish the
proposed position as unique from or more complex than market research analyst positions that can
be performed by persons without a specialty degree or its equivalent.

As the record has not established a prior history of hiring only persons with at least a bachclor’s
degree in a specific specialty for the proposed position, the petitioner has not satisfied the third
criterion of 8 C.F.R. § 214.2(h){4)(iii}(A}.

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 214.2(h){4)(iii)(A), which is
reserved for positions with specific dutics so specialized and complex that their performance
requires knowledge that is usually associated with the attainment of a baccalaureate or higher
degree in a specific specialty. As reflected in the earlier discussion of the limited information about
the proffered duties, the proposed duties have not been described with suffictent specificity to show
that they are more specialized and complex than market rescarch analyst positions that are not
usually associated with a degree in a specific specialty.

The proposed position does not qualify for classification as a specialty occupation under any of the
criteria contained at 8 C.F.R. §§ 214.2(h)(4)(111)(A)(1)-(4), and this petition was properly denied.
Accordingly, the beneficiary is ineligible for nonimmigrant classification under section
101(2)(15)(H)(1)}(b) of the Act and this petition must remain denied.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 US.C. § 1361. The petitioner has not sustained that burden and the appeal will be dismissed.

ORDER: The appeal is dismissed.



