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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter 1s
now before the Administrative Appeals Oftice (AAO) on appcal. The appeal will be disnussed. The
petition will remain denied.

The petitioner claimed on the Form 1-129 to be engaged in the business of “window shades. intenor
design, [and] upholstery™ and that it has 10 employees and a gross annual income of $750,000. It
seeks to employ the beneficiary as a business manager pursuant to section 101(a)(15)(H)(1)(b) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)}H)(1)(b). The director denied
the petition on the basis of his determination that the pelitioner failed to demonstrate that the
proposed position qualifics for classification as a specialty occupation.

The record of proceeding betfore the AAO contains the following: (1) the Form 1-129 and
supporting documentation; (2) the director’s demal letter; and (3) the Form [-290B and supporting
documentation. The AAQO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381
F.3d 143, 145 (3d Cir. 2004). Upon review of the entire record, we find that the petitioner has failed
to overcome the director’s ground for denying this petition.

The sole 1ssue before us on appeal 15 whether the proposed position qualifies for classification as a
specialty occupation. To meet its burden of proof in this regard, the petitioner must establish that
the emplovment 1t 18 otiering to the beneficiary meets the following statutory and regulatory
requirements.

Scction 214(1)(1) of the Immigratiop and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1) delines the
term Tspecialty occupation’ as one that requires:

(A)  theoretical and practical application of a body ol highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation’™ is further detined at 8 C.F.R. § 214.2{(h)(4)(ii) as:

An occupation which requires [1] theoretical and practical application of a body of
highly specialized knowledge 1n ficlds of human endeavor including, but not limited
to, architecture, enginecring, mathematics, physical sciences, social sciences,
medicine and health, education, business spectaltics, accounting, law. theology, and
the arts. and which requires [2] the attainment ot a bachelor’s degree or higher in a
specific specialty, or its equivalent, as @ minimum for entry into the occupation in the
United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(1n)A), to quality as a speciallty occupation. the position musl
also meet ong of the tollowing criteria:
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(1) A baccalaureate or higher degrec or its equivalent is normally the minimum
requircment for entry into the particular position;

(2) The degree requirement 1s common (0 the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
that its particular position 1s so compliex or unique that it can be performed
only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position: or

(<) The nature of the specific duties is so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it 1s noted that 8 C.F.R. § 214.2(h)(4)(iii))}(A) must logically be read together with
sectton 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory language
must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of
language which takes into account the design of the statute as a whole is preferred); see afso COIT
Independence Joint Venture v. Federal Sav. and Loan Ins, Corp., 489 U.S. 561 (1989); Matter of
W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h}4)(iii)}(A)
should logically be read as being necessary but not necessarily sufficient o meet the statutory and
regulatory defimition of specialty occupation. To otherwise interpret this section as stating the
necessary and sutficient conditions for mecting the definition of specialty occupation would result
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory
or regulalory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5" Cir. 2000). To avoid this
llogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional
requirements that a posiion must mect, supplementing the statutory and regulatory definitions of
specialty occupation.

Consonant with section 214(i)(1) of thc Act and the regulation at 8 C.F.R. § 214.2(h)(3)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term “degree™ in the
criteria at 8 C.F.R. § 214.2(h) (4 iii)}(A) to mean not just any baccalaurcate or higher degree, but
one n a specific specialty that 15 directly related to the proposed position. Applying this standard,
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers,
computer scientists, certified public accountants, college professors, and other such occupations.
These protessions, for which petitioners have regularly been able to establish a minimum entry
requircment in the United States of a baccalaureate or higher degree in a specific specialty, or its
cquivalent, fairly represent the types of specialty occupations that Congress contemplated when it
created the H-1B visa category.

In 1ts Sceptember 16, 2004 letter of support, the petitioner stated that the beneficiary’s responsibilities
would 1nclude the following:
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e Planning, directing, and coordinating the operations of the company;

e Formulating policies and managing daily operations;

¢ Planning the use of materials and human resources;

e Compiling and analyzing financial information in order to prepare entries to accounts, such as
gencral ledger accounts, and document business transactions;

e Purchasing products and supplies:

e Preparing balance sheets, profil and loss statements, and other reports to summarize the
company’s current and projected financial position;

e Audihing vouchers, contracts, and orders, and preparing reports:

e Hiring, training, and discharging emplovces;

e (Coordinating technical liaison scrvices between management, the sales department, and the
manufacturing department in order to educate customers about recent trends:

e Devising marketing and advertising campaigns; and

e [dentifying the most profitable areas of the company’s operations, and recommending changes
as required,

The petitioner also stated that the beneticiary would be responsible for ~dealing with banks and
creditors.”

In making our determination as (o whether the proposed position qualifies as a specialty occupation,
we turn first to the criteria at 8 C.F.R. § 214.2(h)(4)(i11)(A)(/) and (2): a baccalaurcate or higher
degree in a specific specialty or 1ts equivalent 1s the normal minimum requirement for entry nto the
particular position; and a degree requirement in a specific specialty 1s common to the industry in
paralle! positions among similar orgamzations or a particular position is so complex or uniqgue that it
can be performed only by an individual with a degree in a specitic specialty. Factors considered by
the AAO when dectermining these criteria include:  whether the Departiment of Labor’s
Occupational Outlook Handbook (Handbook), a resource upon which we routinely rely [or the
cducational requirements of particular occupations, reports the industry requires a degree in a
specific specialty: whether the industiry’s professional association has made a degree in a specific
specialty @ mimimum entry requirement; and whether letters or affidavits from firms or individuals
in the industry attest that such firms “routinely employ and recruit only degreed individuals.” See
Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. [999) (quoting Hird/Blaker Corp. v.
Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989}).

In reaching our conclusion regarding the degree requirements of the proposed position, we have
relied upon the 2010-2011 edition of the Handbook, comparing the position’s duties against those
described for a range of occupations. Our review has tound that virtually all of the proposed
position’s duties are listed among those described for genceral and operations managers; human
resources generalists; purchasing managers, buyers, and purchasing agenis; advertising and
marketing managers; and bookkeeping, accounting, and auditing clerks. [p pertinent part, the
Handbook states the following regarding general and operations managers:
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All orgamzations have specific goals and objectives that they strive to meet. Top
executives devise strategics and formulate policies 1o cnsure that these goals and
objectives are met. Although they have a wide runge of titles—such as chief
executive officer, chief operating officer, general manager, president, vice president,
school superintendent, county administrator, and mayor---all formulate policics and
direct the overall operations of businesses and corporations, public-sector
organizations, nonprofit institutions, and other organizations.
* ik ik

General and operations managers plan, direct, or coordinate the operations of
companies and other public- or private-sector organizations. Their dutics and
responsibilities include formulating policies, managing daily operations, and
planning the use of materials and human resources that are too diverse and general 1n
nature to be classitfied into any onc area of management or administration, such as
personnel, purchasing, or administrative services. In some organizations, the tasks of
general and operations managers may overlap those of chief executive officers.

Handbook, 2010-11 ed., available at http:;//www.bls.gov/oco/ocosO12.htm (last accessed
September 21, 2011).  The Handbook's discussion regarding the duties of human resources
gencralists also relates to the petitioner’s proposed position, as tollows:

Every organization wants (o attract, motivate, and retain the most qualified
employces and match them (o jobs tor which they are best suited. Human resources,
training, and labor relations managers and specialists provide this connection. In the
past, these workers performed the administrative function of an organization, such as
handling cmployee benefits questions or recruiting, interviewing, and hinng new
staff n accordance with policies cstablished by top management. Todav's human
resources workers manage these tasks, but, increasingly, they consult with top
executives regarding strategic planning. They have moved from behind-the-scenes
staff work to leading the company in suggesting and changing policies. . . .
'k :fe HH

There are many types of human resources, training, and labor relations managers and
specialists. In a small organization, a human resources generalist may handle all
aspects of human resources work, and thus require an extensive range of knowledge.
The responsibilities of human resources gencralists can vary widely, depending on
their employer’s needs.

Id. at http://www.bls.gov/oco/ocos021.htm. The Handbook's discussion regarding the duties of
purchasing managers, buyers, and purchasing agents also relates (o the petitioner’s proposed
position, as follows:

Purchasing managers, buvers, and purchasing agents buy a vast array of farm
products. durable and nondurable goods, and scrvices tor companies and institutions.
They attempt to get the best deal for their company—the highest quality goods and
services at the lowest possible cost. They accomplish this by studying sales records
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and inventory levels of current stock, identifying foreign and domestic suppliers, and
keeping abreast of changes affecting both the supply of, and dcmand for. needed
products and materials. Purchasing professionals consider price, quality, availability.
reliability, and technical support when choosing suppliers and merchandise. To be
etfective, purchasing professionals must have a working technical knowledge of the
goods or services to be purchased.

Id. at http://www bls.gov/oco/ocos023.htm. The Handbook states the tollowing with regard to
advertising and marketing managers:

Advertising, marketing, promotions, pubhic relations, and sales managers coordinate
their companies market research, marketing strategy, sales, advertising, promotion,
pricing, product development, and public relations activities. In small firms the
owner or chief executive officer might assume all advertising, promotions,
marketing, sales, and public relations responsibilitics. . . .
k th e

Advertising managers. Advertising managers dircct a firm’s or group’s advertising
and promotional campaign. . . .

Marketing managers. Marketing managers work with advertising and promotion
managers to promote the firm's or organization’s products and services. With the
help of lower level managers, including product development managers and market
research managers, marketing managers estimate the demand for products and
services offered by the firm and its competitors and 1dentify potential markets for the
firm’s products. Marketing managers also develop pricing strategies to help firms
maxtmize profits and market sharc while ensuring that the firms™ customers arc
satisfied. [n collaboration with sales, product development, and other managers, they
monilor trends that indicate the need for new products and services and they oversee
product development.

Id. at http://www.bls.gov/oco/ocos020.htm. Finally, the Hundbook states the lolowing with regard
to the duties of bookkeeping, accounting, and auditing clerks:

Bookkeeping, accounting, and auditing clerks are financial rcecordkeepers. They
update and maintain accounting records, including those which calculate
expenditures, receipts, accounts payable and receivable, and profit and loss. These
workers have a wide range of skills from full-charge bookkeepers, who can maintain
an cntire company's books, to accounting clerks who handle specific tasks. All these
clerks make numerous computations each day and must be comfortable using
computers to calculate and record data.

In small businesses, bookkeepers and bookkeeping clerks often have responsibility
for some or all the accounts, known as the general ledger. They record all
transactions and post debits {cosis) and credits (income). They also produce financial
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statements and prepare reports and summaries for supervisors and managers.
Bookkecpers prepare bank deposits by compiling data from cashiers, venfying and
balancing receipts, and sending cash, checks, or other forms of payment 1o the bank.
Additionally, they may handle payroll, make purchases, prepare invoices, and keep
track of overdue accounts.

In large companies, accounting clerks have more specialized tasks. Their titles, such
as accounts payable clerk or accounts receivable clerk, often reflect the type of
accounting they do. In addition, their responsibilities vary by level of experience.
Entry-level accounting clerks post details of transactions, total accounts. and
compute tnterest charges. They also may monitor loans and accounts to ensure that
payments are up to date. More advanced accounting clerks may total, balance, and
reconcile billing vouchers; ensurc the completencss and accuracy of data on
accounts; and code documents according to company procedures.

Auditing clerks verify records ot transactions posted by other workers. They check
figures, postings, and documents to ensure that they arc mathematically accurate, and
properly coded. They also correct or note errors for accountants or other workers to
fix.

Id. at http://www.bls.gov/oco/ocosl44.him.

Based upon our reading of the Handbook, we conclude that the dutics of the proposed position as
describcd by the petitioner combine the duties of several occupations, as those occupations are
described in the Hundbook. As indicated. the duties of the proposed position combine those of
general and operations managers; human resources generalists; purchasing managers, buyers, and
purchasing agents; advertising and marketing managers; and bookkeeping, accounting, and auditing
as such positions are described in the Handbook. Having made that determination, we turn
next to the Handbook’s discussion of (he educational credentials necessary for entry into these
The Handbook states the following with regard the educational requirements for
operations managers, which is contained within its discussion of the educational requircments for

clerks,

occupations.

top executives:

The formal education and experience required by top executives vary as extensively
as their responsibilities do, but many of these workers have at least a bachelor’s
degree and considerable experience. . . .

Many top executives have a bachelor’s or master’s degree in business administration.
liberal arts, or a more specialized discipline. The specific type and level of education
requircd often depends on the type of orgamization for which top executives
work. . ..

gk i tk
Many top executive positions are filled from within the organization by promoting
experienced lower level managers when an opening arises. In industries such as retail
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trade . . . individuals without a college degree may work their way up within the
company and become executives or general managers. . . .

[d. at http://www bls.gov/oco/ocosO12.htm. The Handbhook finds that these positions generally
impose no specific degree requirement on individuals seeking employment. The statement thal
many top executives have college degrees is not synonymous with the “normally required™ standard
imposcd by this criterion. While the Handbook indicales that top management positions may be filled
by individuals with a broad range of degrees, its subsequent discussion of the training and education
necessary tor such employment clearly states that companies also hire executives based on lower-level
experience within their own organizations or management experience with another business.

The Handbook states the following with regard the educational requircments tor human resources
professionals:

The educational backgrounds of human resources, training, and labor relations
managers and specialists vary considerably, retlecting the diversity ol duties and
levels of responsibility. In filling entry-level jobs, muany employers seek college
graduates who have majored in human resources, human resources administration, or
industrial and labor relations. Other ¢cmployers look for college graduates with a
technical or business background or a well-rounded hiberal arts education.

Id. at http://www.bls.gov/oco/ocos021.htm. These findings do not indicate that a bachelor’s degree
in a specific specialty 1s the normal minimum entry requirement for human resources professionals.

With regard to the education and training requirements for purchasing managers, buyers, and
purchasing agents, the Handbook states the [ollowing:

Educational requircments tend to vary with the size of the organization. Large stores
and distributors prefer apphicants who have completed a bachelor’s degree program
with a business emphasis. . . .

Id. at http://www .bls.gov/oco/ocos023.htm. These findings do not support the contention that a
bachelor’s degree in a specific field of study is required for entry into this occupation. The
Handbook states that educational requirements vary, and the fact that large employers “preter” a
degree 1s not synonymous with the “normally required™ standard imposed by the regulation. Also,
the record does not indicate that the petitioner is the type of “large emplover™ described by the
Handbook.

With regard to the education and training requirements for marketing and advertising managers, the
Handbook states the following:

A wide range of educational backgrounds 1s suitable for entry into advertising,
marketing, promotions, public relations, and sales manager jobs. but many
employers prefer college graduates with experience in related occupations.
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Education and training. For marketing, sales, and promotions managcment
positions, employers often prefer a bachelor’s or master’s degree in business
administration with an emphasis on marketing, Courses 1n business law,
management, economics, accounting, finance, mathematics, and statistics are
advantageous. In addition, the completion ol an intecrnship while the candidate 1s 1n
school is highly recommended. In highly technical industries, such as computer and
clectronics manufacturing, a bachelor’s degree in cngineering or science, combined
with a master’s degree in business administration, 1s preferred.

For advertising management positions, some employers prefer a bachelor’'s degree 1n
advertising or journalism. A relevant course of study might include classes in
marketing, consumer behavior, market rcscarch, sales, communication methods and
technology, visual arts, art history, and photography.

For public relations management positions, some emplovers prefer a bachelor’s or
master’s degree 1n public relations or journalism. The applicant’s curriculum should
include courses in advertising, business administration, public aftairs, public
speaking, political science, and creative and technical writing.

Most advertising, marketing, promotions, public relations, and sales management
positions are filled through promotions of experienced staff or related professional
personnel. For example, many managers are former Sales representatives; purchasing
agents; buyers; or product, advertising, promotions, or public relations specialists. In
small firms, in which the number of positions 1s limited, advancemcent to a
management position usually comes slowly. In large firms, promotion may occur
more quickly.

Id. at http://www bls.gov/oco/ocos020.him. Although a bachelor's degree in business
administration may be preferrcd, the Handbook does not indicate that a minimum of a bachclor’s
dcgree in a specific specialty 1s normally required for marketing and advertising managers.

Finally, the Handbook states the following with regard to bookkeeping. accounting. and auditing
clerks:

Employers usually require bookkeeping, accounting, and auditing clerks to have at
least a high school diploma and some accounting coursework or relevant work
experience, Clerks should also have good communication skills, be detail oriented,
and trustworthy.

Education and training. Most bookkeeping, accounting, and auditing clerks arc
required to have a high school degree at a minimum. However, having some
postsecondary education 1S increasingly important and an associate degree in
business or accounting is required for somce positions. Although a bachelor’s degree
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1s rarely required, graduates may accept bookkeeping, accounting, and auditing clerk
positions to get into a particular company or to enter the accounting or finance field
with the hope of eventually being promoted.

Id. at http://www.bls.gov/oco/ocosl14.htm.  Thus, the Handbook specifically states that
bookkceping, accounting, and auditing clerks are not normally required to possess a bachelor’s
degree in a specific specialty.

To determine whether a particular job qualifics as a specialty occupation, USCIS does not rely
simply upon a proposed position’s title. The specific duties of the position, combined with the
nature of the petitioning enftity’s business operations, ar¢ factors to be considered. USCIS must
cxamine the ultimate employment of the beneficiary, and dctermine whether the position qualifies
as a spectalty occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element
1 not the title of the position nor an employer’s self-imposed standards, but whether the position
actually requires the theoretical and practical application of a body of highly specialized knowledge,
and the attainment of a baccalaureate or higher degree in the specific specialry as the minimum for
entry into the occupation, as required by the Act.

As discussed, we have determined that virtually all of the proposed position’s duties are listed in the
Handbook among the occupations of general and operations managers; human resources generalists:
purchasing managers, buyers, and purchasing agents; advertising and marketing managers; and
bookkeeping, accounting, and auditing clerks. Our review has found that none of these occupations
Impaose a normal minimum entry requirement of a bachelor’s degree in a specific field of study as
requircd by section 214(1)(1)(B) of the Act and 8 C.F.R. § 214.2(h){4)(it). For all of these reasons.
we find that the pettioner has failed to demonstrate that its proposed position qualifies for

classification as a specialty occupation under the requirements of the first criterion set forth at
8 C.F.R. § 214.2(h)4 }iii}(A).

We turn next to a consideration of whether the petitioner, unable to establish its proposed position
as u specialty occupation under the first criterion at 8 C.F.R. § 214.2(h)(iii}(A), may qualify it under
one of the three remaining criteria: a degrec requirement as the norm within the petitioner’s industry
or the posttion is so complex or unique that it may be performed only by an individual with &
degree; the petitioner normally requires a degree or its equivalent for the position; or the duties of
the position are so specialized and complex that the knowledge required to perform them is usually
associated with a baccalaureate or higher degree.

The petitioner has not satisfied the first of the two alternative prongs at 8 C.F.R.
§ 214.2(h}4)(111)(A)(2). This prong alternatively requires a petitioner to establish that a bachelor’s
degree n a specitic specralty, or tts equivalent, s common to the petitioner’'s industry i positions
that arc both: (1) parallel to the proposed position; and (2) located in organizations that are similar
to the petitioner.

Again, in determining whether there 1s such 4 common degree requirement, tactors often considered
by USCIS include: whether the Handbook reports that the industry requircs a degree; whether the
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industry’s protfessional association has made a degree a minimum entry requirement; and whether
letters or atfidavits from firms or tndividuals in the industry attest that such tirms “routinely employ
and recruit only degreed individuals.” See Shanii, Inc. v. Reno, 36 F. Supp. 2d at 1165 (quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102).

As already discussed, the petitioner has not established that its proposed position is one for which the
Handbook reports an industry-wide requirement for at least a bachclor’s degree in a specific specialry.
Nor has the petitioner submitted evidence that the industry’s professional associations have made a
degree @ minumum requirement tor entry.

In order to determine whether the petitioner’s degree requirement is common to the industry in
parallel positions among similar organizations, we have reviewed the job vacancy announcements
contained 1n the record, and we find them unpersuasive. The petitioner has not submitted any
evidence to demonstrate that any of these job postings are (rom companies “similar” to the
petitioner. There 1s no evidence that the advertisers are similar to the petitioner in size, scope, and
scale of operations, business efforts, and expenditures. None of the announcements state the size of
the particular employer. As they are limited to sparse. generalized, and gencric information about
the nature of the duties of their positions, these advertisements do not provide a factual basis for a
meaningful comparison with the duties proposed for the bencficiary., Also, there 1s no cvidence in
the record as to how representative these advertisements are of the advertisers” usual recruiting and
hiring practices. Simply going on record without supporting documentary cvidence is not sufficient
for purposes of meeting the burden of proof in these proceedings. Mauatter of Soffici, 22 1&N Dec.
[58. 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg.
Comm. 1972)).

For all of these reasons, the petitioner has not satistied the first alternative prong of 8 C.F.R. §

214.2(h) ()i (A)2).

The petitioner has also failed to satisty the second alternative prong of 8 C.F.R. §
214.2(h)(4)(111)(A)(2), which provides that “an employer may show that its particular position 18 so
complex or unique that 1t can be performed only by an individual with a degree.”™ The duties of the
proposed position are similar to those ot general and opcrations managers; human resources
generalists; purchasing managers, buyers, and purchasing agents; advertising and markcting
managers; and bookkeeping, accounting, and auditing clerks as outlined in the Handbook, and the
Handbook does not indicate that a baccalaureate degree 1n a specific field. or its equivalent, 1s a
normal minimum entry requirement for those positions. The duties proposed by the petitioner arg
no more complex or unique than those outlined by the Handbook: to the contrary, the dutics
proposed by the petitioner largely mirror those outlined in the Handbook. The duties discussed by
the petitioner appear no more unigue, complex, or specialized than those discussed in the
Hundbook. The evidence of record does not refute the Handbook's information indicating that a
bachelor’s degree from a specific field of study 1s not the normal minimum entry requirement for
positions such as the one proposed here.
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We turn next to the criterion at 8 C.F.R. § 214.2(h)(4)(t11)(A)(3), which requires that the pettioner
demonstrate that it normally requires a degree or its equivalent for the position. To determine a
petitioner’s ability to meet the third criterion, we normally review the petitioner’s past employment
practices, as well as the histories, including the names and dates of employment, of those employees
with degrees who previously held the position. and copies of those employees™ diplomas.’
However, the record in this case contains no such evidence.

The fourth criterion, 8 C.F.R. § 214.2(h)(4)(1n)(A)(4), requires the petitioner to establish that the nature
ol its proposed position’s duties 1s so specialized and complex that the knowledge required to perform
them 1s usually associated with the attainment of a baccalaureate or higher degree 1n the specialty. As
previously discussed, the Handbook indicates that a baccalaureate degree in a specific specialty is not a
normal mmmimum entry requirement. The petitioner has failed to differentiate the duties of the
proposed position from those described in the Handbook and, as such, has failed to indicate the
specialization and complexity required by this criterion.  The evidence of record does not
distinguish the duties of the proposed position as more specialized and complex than those of
general and operations managers; human resources gencralists; purchasing managers, buvers, and
purchasing agents; advertising and marketing managers; and bookkeeping, accounting, and auditing
clerks, none of which require or are usually associated with at least a bachelor’s degree 1n a specific
field. As a result, the record fails to establish that the proposed position meets the specialized and

complex threshold at 8 C.F.R. § 214.2(h)(4 )11 }(A)(4).

The proposed position does not qualify for classification as a specialty occupation under any of the
criteria set forth at 8 C.F.R. §§ 214.2(b)(4)iu}AX7). (2), (3). and (4), and this petition was
properly denied.

On appeal, counsel cites Arctic Catering, Inc. v. Thornburgh, 769 F.Supp. 1167 (D. Colo. 1991),
and states that the decision “shows that a complex position such as a gencral manager is considered
a specialty occupation.”  We are not persuvaded, as Arctic Catering does not stand for that
proposition. The matter before the court in Arctic Catering was whether the petitioner’s proposed
position mel the “profession” standard at 8 U.S.C. § 1101(a}(32) for determining the merits of an
8 U.S.C. § 1153(a)(3) third-preference immigrant visa petition. However, the instant case involves
a petition for nonimmigrant status under section 101(a)(15)H)(1)(b) of the Act, not a third-

" Even if a petitioner believes or otherwise assert that a proposed position requires a degree, that opinion
alone without corraborating cvidence cannot establish the position as a spectalty occupation. Were USCIS
limited solely (0 reviewing a petttioner's claimed sclt-imposed requirements, then any individual with
bachclor’s dcgree could be brought to the United States to perform any job so long as the cmploycer
artihicially created a token degree requirement, whereby all individuals employed 1n a partcular position
possessed @ baccalaurcate or higher degree n the spectlic specialty or s equivalent. See Defensor v,
Meissner, 201 F. 3d at 387. In other words, it a petitioner’s degree requirement is only symbolic and the
proposcd position does not in fact require such a specialty degree or 1ts equivalent to perlform its duties, the
occupation would not meet the statutory or regulatory definition of a speaialty occupation. See scction
2Hd(i)1) of the Act; 8§ C.F.R. § 214.2(h)(H)(it) (defining the term “specialty occupation™), Here, the
pchittoner has tailed to cstablish the referenced criterion at 8 C.F.R. § 214.2(h)(4)(1i1)(A)3) bascd on 1ty
normal hiring practices. |
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preference immigrant visa petition. Contrary to counsel’s assertion, the court in Arctic Catering did
not address the issue of whether the position proposed by the petitioner in that case qualified for
classification as a specialty occupation.

The petitioner has failled to demonstrate that the proposed position gualifies for classification as a
specialty occupation. Accordingly, the beneficiary 18 incligible for nonimmigrant classification under

section 101(a)(15)(H)(1)(b) of the Act and this petition must remain denied.

The burden of proof in these proceedings rests solely with the petitioner. Scction 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden and the appeal will be dismissed.

ORDER: The appeal is dismissed.



