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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter 1s
now beforc the Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed. The
petition will remain denied.

The petitioner claimed on the Form [-129 to be an automotive manufacturing company with 130
employees and a gross income of $38 million. It seeks to employ the beneficiary as a financial
analyst pursuant to section 101(a)}(15)(H)}1)(b) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1101(a)(15)H)(i)(b). The director denied the petition on the basis of her determination
that the petitioner had failed to submit a valid labor condition application (LCA).

The record of proceeding betore the AAQO contains the following: (1) the Form [-129 and
supporting documentation; (2) the director’s request for additional evidence; (3) the petitioner’s
response to the director’s request for additional evidence; (4) the director’'s decision denying the
petition; and (5) the Form [-290B and supporting documentation. The AAQO conducts appellate
review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004). Upon review of
the entire record, we find that the petitioner has failed to overcome the director’s ground for denying
this petition.

The petitioner filed the instant petition on August 14, 2009. Although the petitioner submitted
evidence that an LCA was pending with the Department of Labor (DOL), it was not certified until
September 2. 2009, more than two weeks subsequent to the petitioner’s filing of the petition.

The regulation at 8 C.F.R. § 214.2(h)(4)(1)(B)(1) states the following:

Betore filing a petition for H-1B classification in a specialty occupation, the
petitioner shall obtain a certification from the Department of Labor that it has filed a
labor condition application 1n the occupational specialty in which the alien(s) will be
cmployed.

The regulation at 8 C.F.R. § 214.2(h)(4)(1i1)(B)(1) states that, when filing an H-1B petition, the
petitioner must submit with the petition “[a] certification from the Secretary of Labor that the
petittoner has filed a labor condition application with the Secretary.™ Thus, in order for a petition 1o
be approvable, the LCA must have been certified bcfore the H-1B petition was filed.  The
submission of a certified LCA certified subsequent to the filing of the petition satisfies neither
& C.FR. § 2142(hY4)(XB)(1) nor 8 C.F.R. § 214.2(h)(4)(i11)}B)(1). Further, United States
Citizenship and Immigration Services (USCIS) regulations affirmatively require a petitioner o
establish eligibility for the benefit it is seeking at the time the petition is filed.
8 C.F.R. § 103.2(b)(1).

The petitioner’s fatlure to procure a certified LCA prior to filing the H-1B petition precludes its
approval. Although counsel argues on appeal that DOL error caused the delay in obtaining the
cerfiied LCA and requests that USCIS “exercise 1ts discretion on this matter,” the regulations
contain no provision for discretionary relicf from the LCA requirements. Accordingly, we cannot
disturb the director’s denial of this petition and it must remain denied.
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The burden of proof in these proceedings resis solecly with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden and the appeal will be dismissed.

ORDER: The appeal is dismissed.



