LS, Department of Homeland Security
LS. Citizenship amd Tmmigration Senviees
Administriive Appeals Office (AAD)
D0 Massachuseits Ave, s NOWOMS 2090
Washington, DO 20529-2000

% U.S. Citizenship

¢, and Immigration

Services

P

identifying data deleted to
prevent clearly unwarranted
invasion of personal privacy

PUBLIC COPY

bae: 0CT 1 4 208 office: VERMONT SERVICE CENTER  FILE: [ NG
IN RE: Petitioner:

Beneliciary: _

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(1)(b)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your casc. All ol the
documents related to this matter have been returned 1o the office that originally decided your case. Pleasc
be advised that any further inquiry that you might have concerning your case must be made 1o that ollice.

[t you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish 10 have considered, you may file a motion to rcconsider or @ moton to reopen.
The specific requirements for filing such a request can be tound at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by liling a Form 1-290B, Notice of Appcal or
Motion, with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(1) requires that any motion must
be filed within 30 days of the decision that the motion secks to reconsider or reopen.

Thanld you,

fry Rhew
Chief, Administrative Appeals Office

WWW. LUSCIS, 20V



Page 2
DISCUSSION: The Director, Vermont Service Center, denied the nontmimigrant visa petition.

The matter is now on appeal before the Administrative Appeals Otfice (AAQO). The appeal will
be dismissed. The petition will remain denied.

The petitioner 18 a software consulting company. It seeks to employ the beneficiary as a
programmer analyst and to classify him as a nonimmigrant worker in a specialty occupation
pursuant to section 101(a)(15)(H)(1)(b) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1101{a)(15)(H)(1)(b).

The director denied the petition on the grounds that: (1) the petitioner failed to establish that the
proposed position qualifies for classification as a specialty occupation; (2) the petitioner failed to
provide the rcquested itinerary; and (3) the petitioner failed to submit an appropriate and valid
Labor Condution Apphcation (LCA).

The record of proceeding before the AAO contains: (1) Form 1-129, Petition for a Nonimmigrant
Worker, and supporting documentation; (2) the director's request for evidence (RFE); (3) the
petitioner’s response to the RFE; (4) the notice of decision; and (5) Form [-290B, Notice of
Appeal ar Motion, with counsel’s briel and supporting materials. The AAO reviewed the record
In 1ts entirety betore 1ssuing its decision.

On the Form I-129, the petitioner indicated 1t was cstablished in 1994, had 125 employees, and «
gross annual income of $19,000,000. The petitioner also stated on the Form [-129 that it wished
to employ the beneficiary as a programmer analyst from October 1, 2009 to September 20, 2012
at an annual salary of $63,606.

In the April 1, 2009 letter in support of the petition, the petitioner noted that it currently had 170
personnel worldwide and its gross annual income for 2009 was projected to be over $20 million.
The petitioner stated that 1t 1s headquartered in _ with operations on both the east and
west coasts of the United States and at an offshore development center in Il The petitioner
indicated further that 1t partnered with major companies and federal, state, and local agencies and
had two component groups of business — IT Professional Services Group and Solutions Group.
The petitioner stated that the beneficiary would work as a Programmer Analyst and that the
beneficiary would be assigned to one of 11s lines of business and that during his assignment he
would be “involved 1n the analysis, design, development, re-engineering and implementation of
soltware applications™ using different computer languages and computer platforms.  The
petitioner noted further:

Either independently or as a team member, [the benceficiary] will be responsible
for determining client requirements, performing system analysis and design,
program coding, implementation, documentation, and maintenance Suppor! as
required by the chient. He will prepare technical reports, user and instructional
manuals as required by the Project Manager and will also provide on-site/offsite
maintenance and support to the client on various customized system packages,
including debugging, modification, fine tuning and code organization.

The petitioner stated that it required at lcast a bachelor’s degree to perform the duties described
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and that the beneficiary had been awarded a bachelor of technology degree in computer

engineering in -in 2004 and that his degree had been evaluated as equivalent to a United
States bachelor of sciecnce degree in compuier engincering.

The Form 1-129 indicates that the beneficiary would work only at the petitioner’'s New York
address.

The petitioner also submitted a copy of its employment offer letter to the beneficiary which
stated that as a programmer analyst, the beneficiary would be assigned to provide computer
software consulting services.

The petitioner also submitted a copy of its U.S. corporate income tax return, which indicated that
it 1s 1 the business of computer consulting.

On June 10, 2009, the director issued an RFE noting that the record did not establish where,
when, or for whom the beneficiary would work. The petitioner was advised to submit a4 more
detailed job description for the beneficiary’s work assignment as well as a signed statement
claritying the physical location of the bencticiary’s work assignment during the vahdity of the
requested classification.  The director specifically requested that the petitioner submit
information regarding each of the beneficiary’s proposed work locations and a letter from the
end client identifying the projects to which the beneficiary would be assigned.

In response to the REE, the petitioner indicated that it provides software solutions to a wide
ranging client base and that it generally controls the manncr and scope of projects, although from
time to fime, 1t may co-manage projects with allied consultancies or the clients themselves. The
petitioner claimed that it was developing an internal project at its [ ENGcGcTzSGGGEGNGENGEE
another company. The petitioner did not indicate specifically that it will assign the beneficiary 1o
the project but noted that employment of the bencficiary was not contingent upon any onge
specific project. The petitioner stated that 1t would be the beneficiary’s true employer and that it
intended to provide the beneficiary with work for the duration of his visa term. The petitioner
certified that it would follow all labor condition application rules and would file an amendced
pctition if required pursuant to the regulations. The petitioner stated its belief that the proffered
position 1s a specialty occupation and provided an overview of gencral dutics indicating ~in
broad terms” the beneticiary would: use SRP and XML to develop Enterprise Resource Planning
systems; work with others to develop new standards and clarify issues in pending development
progress; collaborate with others to determine technical solutions; analyze software
requirements; and test to ensure that the product functions as designed.

The petitioner also submitted a copy of a Global Product Information Exports project. The
project information identified a project manager and two team members but did not list the total
number of workers and their specific duties while assigned to the project.  The project
information did not identify the beneficiary as working on the project, did not indicate the
expected duration of the project, or provide other evidence necessury to ascertain the
bencficiary’s job duties for the particular project if the bencficiary in fact would be assigned to
the project.
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On October 23, 2010, the director denied the petition.

On appeal, counsel submits the same responsc as submitted with the RFE adding only his
assertion that the director did not properly consider the burden of proof in this matter. Counsel
asserts that the petitioner established a prima facie case and once the prima facic case is
cstablished, the director’s role is to weigh the evidence submitted under the preponderance of the
evidence standard. Counsel contends that even if the director had some doubt reguarding
eligibility for the visa classification, the dircctor must still approve the petition under the
preponderance of the evidence standard.

The petitioner in this matter has not cstablished by a preponderance of the evidence that the
beneficiary will be employed 1n a specialty occupation.  Nor has the petitioner established by a
preponderance of the evidence that the LCA corresponds to the petition by encompassing all of
the work locations and related wage requirements for the beneficiary’s full employment penod.
The petitioner’s failure to submit the requested itinerary pursuant to the regulation at 8 C.F.R.
§ 214.2(h)(2)(1X B) turther requires the dental of the petition.

The AAO will first consider whether the proffered position is a specialty occupation. Section
214(1)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1), defines the term
“specialty occupation” as an occupation that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B}  attainment of a bachelor's or higher degree in the specific specialty {or its
equivalent) as a minimum for entry into the occupation in the United
States.

The regulation at 8 C.F.R. § 214.2(h)(4)}{u) states, in pertinent part, the following:

Spectalty occupation means an occupation which [(1)] requires theoretical and
practical application of a body of highly specialized knowledge in fields of human
cndeavor including, but not limited to, architecture, engineering, mathematics,
physical sciences, social sciences, medicine and health, education, busincss
specialties, accounting, law, theology, and the arts, and [(2)] which requires the
attainment of a bachelor's degree or higher in a specific specialty, or its
equivalent, as a minimum for entry into the occupation 1n the Untted States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(111)(A), to qualify as a specialty occupation, a proposcd position
must also meet one of the following criteria:

(/) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement 1s common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
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that its particular position is so complex or unique that it can be perlormed
only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties 1s so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(111)(A) must logically be read together
with scction 214(1)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(i1). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the
statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that
construction of language which takes into account the design of the statute as a wholc 18
preferred): see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 439
U.S. 561 (1989); Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in
8 C.F.R. § 214.2(h)(4)ii1)}(A) should logically be read as being necessary but not necessarily
sufficient to mect the statutory and regulatory definition of specialty occupation. To otherwise
interpret this section as stating the necessary and sufticient conditions for meeting the definition
of specialty occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatary definition. See Defensor v. Metssner, 201
F.3d at 387. To avoid this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(111)}{A) musi
thercfore be read as stating additional requirements that a positon musi meet, supplementing the
statutory and regulatory definitions of specialty occupation.

Consonant with section 214(1)(1) ot the Act and the regulation at 8 C.E.R. § 214.2(h)(4)(n).
USCIS consistently interprets the term “degree™ in the criteria at 8 C.F.R. § 214.2(h)(4)(11)(A) to
mean not just any baccalaureate or higher degrec, but one in a spectfic specialty that 1s directly
related to the proffered position. Applying this standard, USCIS regularly approves H-1B
petitions for qualified aliens who are to be employed as enginecrs, computer scientists, certified
public accountants, college professors, and other such occupations. These professions, tor which
petitioners have regularly been able to establish a minimum eniry requirement 1n the United
States of a baccalaureate or higher degree in a specitic spectalty, or its cquivalent, farrly
represent the types of specialty occupations that Congress contemplated when 1t created the H-
I3 visa category.

The AAO notes that, as recognized by the court in Defensor v. Meissner, 201 F.5d at 387, where
the work is to be performed for entitics other than the petitioner, evidence of the client
companics™ job requirements is critical. The court held that the legacy Immigration and
Naturalization Service had reasonably intcrpreted the statute and rcgulations as requiring the
petitioner to produce evidence that a profferced position qualifies as a specialty occupation on the
basis of the requirements imposed by the entities using the beneficiary’s services. [d. al 387-388.
Such evidence must be sufficiently detailed to demonstrate the type and cducational level of
highly specialized knowledge in a specific discipline that 15 necessary to perform that particular
work.
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In this matter, although the petitioner stated that the beneficiary would work in-house at its |
B cadquarters, it also indicated that it has a number of clients and operations on both the cast
and west coasts of the United States. The petitioner noted that the beneificiary’s employment
would not be contingent on any one project but that it intended to employ the bencticiary for the
duration of his visa term. The petitioner also noted that 1t gencrally controls the manner and
scope of projects, although from time to time, it may co-manage projects with allied
consultancies or the clients themselves. The petitioner provided a general description of the
benecficiary’s proposed duties acknowledging that the proposed duties were hsted ~in broad
terms.”  Accordingly, the record of proceeding lacks substantive evidence from the petitioner
regarding the beneficiary’s actual c¢laimed in-house work and any end-user entities that may
gencrate work for the beneficiary and whose business needs would ultimately determine what the
beneficiary would actually do on a day-to-day basis. The petitioncr has not provided sutficient
descriptive evidence for analysis. In short, the petitioner has failed to establish the cxistence of
H- 1B caliber work for the beneticiary.

Even it the petitioner had provided the requisite detail regarding the beneficiary’s day-to-day
work, whether in-house or for a third party company, which it has not, the pettioner has not
established that the proffered position of programmer analyst 1S a specialty occupation. The
AAOQO recognizes the U.S. Department of Labor’s Occupational Outlook Handbook (Handbook) as
an authoritative source on the duties and educational requirements of the wide variety of
occupations that it addresses.’

The Programmer Analyst occupational category 1s addressed in two chapters ot the Handhook
(2010-11 online edition) — “Computer Software Engineers and Computer Programmers™ and
“Computer Systems Analysts.”

The Handbook describes computer programmers as follows:

[Clomputer programmers write programs. After computer software engineers
and systems analysts design software programs, the programmer converts that
design into a logical series of instructions that the computer can follow (A
section on computer systems analysts appears elsewhere in the Handbook.).
The programmer codes these nstructions in any of & number of programming
languages, depending on the necd. The most common languages are C++ and
Python.

Computer programmers also update. repair, modify, and expand existing
programs. Some, especially those working on large projects that involve many
programmers, use computer-assisted software engineering (CASE) tools to
automate much of the coding process. These fools enable a programmer to
concentrate on writing the unique parts of a program. Programmers working
on smaller projects often use “‘programmer ¢nvironments,” applications that

' The Handbook, which is available in printed form, may also be accessed on the Internct. at htip:

www stats.bls.gov/oco/. The AAQ’s references o the Handbook are to the 2010 — 2011 cdition availablg
onlinc.



Page 7

increase productivity by combining comptling, code waulk-through, code
generation, test data generation, and debugging functions. Programmers also
usc libranes of basic code that can be modified or customized for a specific
application. This approach yiclds more reliable and consistent programs and
increases programmers productivity by eliminating some routine steps.

As software design has continued to advance, and some programming
tuncrions have become automated, programmers have begun to assume some
of the responsibilities that were once performed only by software engineers.
As a result, some computer programmers now assist software engineers in
identifying user needs and designing certain parts of computer programs, as
well as other functions. . . .

[M]any programmers require a bachelor's degree, but a 2-year degree or
certificate may be adequate for some positions. Some computer programmers
hold a college degree in computer science, mathematics, or information
systems, whereas others have taken special courses 1n computer
programming to supplement their degree mn a field such as accounting,
finance, or anothcr area of business. . . .

The Handbook’s section on computer systems analysts reads, in pertinent part:

In some organizations, programmer-analysts design and update the software
that runs a computer. They also create custom applications tailored to their
organization's tasks. Because they are responsible for both programming and
systems analysis, these workers must be proticient it both areas. (A scparate
section on computer software engineers and computer programmers appears
elsewhere in the Handbook.) As this dual proficiency becomes more common,
analysts are increasingly  working with  databases, object-oriented
programming languages, client—server applications, and multimedia and
Internet technology.

[W]hen hiring computer systems analysts, employers usually prefer applicants
who have at least a bachelor's degree. For more technically complex jobs,
people with graduate degrees are preferred. For jobs in a technical or scientific
environment, employers often scck applicants who have at least a bachelor's
degree 1n a technical field, such as computer science, information science,
appiied mathematics, engineering, or the physical sciences. For jobs in a
business environment, employers often seek applicants with at least a
bachelor's degree in a business-related field such as management information
systems (MIS). Increasingly, employcrs are seeking individuals who have 4
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master's degree in business administration (MBA) with a concentranion in
information systems.

Despite the preference for technical degrees, however, people who have
degrees in other areas may find employment as systems analysts 1f they also
have technical skills. Courses in computer science or related subjects
combined with practical experience can qualify people for some jobs 1n the
occupation, . . .

As evident in the excerpts above, the Handbook s information on educational requirements in the
programmer analyst occupation indicates that a bachelor’s or higher degree. or the cquivalent. in
a specific specialty is not a normal minimum entry requirement for this occupational category.
Rather, the occupation accommodates a wider spectrum of educational credentials. Adduionally,
while the Handbook indicates that a bachelor’s degree level of education in a specific specialty
may be preferred for particular positions, the generically described position duties in the record
of proceeding do not demonstrate a requirement for the theoretical and practical apphcation ot
highly specialized computer-related knowledge.

The AAO acknowledges counsel’s reference to a memorandum, from Nebraska Service Center
Director | dated December 22, 2000 which discusscs the position of computer
programmers/analysts and the growing demand for individuals with bachelor’s degree in
computer related fields for such positions. However, an agency guidance document, such as the
Way memo, does not have the force and effect to preempt or countermand the clear mandate of
an agency regulation, such as the one at 8 C.F.R. § 214.2(h}2)(1)(B). that has been properly
nromulgated, after opportunity for public comment, in accordance with the Administrative
Procedure Act (APA). Further, the AAQ notes that the Way memo has no precedential value
and. therefore, no binding effect as a matter of law upon USCIS. See 8 C.F.R. § 103.3(c) (types
of decisions that are precedent decisions binding on all USCIS officers). Courts have
consistently supported this position. See Lou-Herrera v. Trominski, 231 F.3d 984, 989 (5th Cir.
2000) {holding that legacy Immigration and Naturalization Serviced (INS) memoranda merely
articulate internal guidelines tor the agency’s personnel; they do not cstablish judicially
enlorceable rights. An agency’s internal personnel guidelines “neither conter upon [plaintiffs]
substantive rights nor provide procedures upon which [they] may rely”); see also Noel v
Chapman, 508 F.2d 1023 (2nd Cir. 1975} (tfinding that policy memoranda to legacy INS district
directors regarding voluntary extended departure determinations to be “general statements of
policy™); Prokopenko v. Asheroft, 372 F.3d 941, 944 (8th Cir. 2004) (describing a legucy INS
Operating Policies and Procedures Memorandum (OPPM) as an “internal agency memorandum.”
“doubttul™ of conferring substantive legal benefits upon aliens or binding the INS); Romciro de
Silva v. Smith, 773 F.2d 1021, 1025 (9th Cir. 1985) (describing an INS Operations Instruction
(O1) as an “internal directive not having the [orce and cilect of law™). In this matter, the Way
memo written in 2000 does not provide probative evidence regarding the occupation ol computer
programmers/analysts more than a decade later.

As the 2010-2011 Hardbook indicates no specific degree requirement for employment as a
programmer analyst, and as 1t is not self-evident that, as described n the record of proceeding,
the proposed duties comprise a position for which the normal entry requircment would be at least
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a bachelor’s degrec, or its equivalent, in a specific specialty, the AAO concludes that the
performance of the proffered position’s duties does not require the beneficiary to hold a
baccalaurcate or higher degree 1n a specific specialty.  Accordingly, the AAO finds that the
petitioner has not established its protfered position as a specialty occupation under the
requirements of the {irst criterion at 8 C.F.R. § 214.2(h)(4)(111}{ A).

Next, the AAQO finds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)(4)(111)(A)2). This prong alternatively requires a petitioner to establish that a
bachelor’s degree, 1n a specific specialty, 1s common (o the petitioner's industry in positions that
are both: (1) parallel to the proffered position; and (2) located 1n organizations that arc similar to
the petitioner.

In determining whether there 1s such a common degree requirement, factors often considered by
USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry’s professional association has made a degree a minimum entry requirement; and whether
letters or atfidavits trom firms or individuals in the industry attest that such firms “routinely cmploy
and recruit only degreed individuals.”™ See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn.
1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1Y89)).

As already discussed, the petitioner has not established that its proffered position is one for which
the Handbook reports an industry-wide requirement for at least a bachelor’s degree in a specific
specialty.  Further, the petitioner did not submit documentation to establish that similar {irms
routincly require at least a bachelor’s degree in a specitic specialty.

The petitioner also falled to sahsfy the sccond alternative prong of 8 CUF.R.
§ 214.2(h)(4)(1i1)(A)(2), which provides that “an employer may show that its particular position
is so complex or unique that it can be performed only by an individual with a degree.”™ The
cvidence of record does not refute the Handbhook's information to the effect that a bachelor’s
degree 1S not required 1n a specific specialty. The record lacks sulficiently detailed information
to distinguish the proftered position as unique from or more complex than programmer analyst
posittons that can be performed by persens without a specialty degree or its equivalent.

Although the petitioner claimed that 1t had not hired any individual for the programmer analyst
posiion that did not have a bachelor’s degree, the petitioner did not provide evidence supporting
its claim.  Going on record without supporting documentary evidence 1s not sufficient tor
purposcs of meeting the burden of proof in these proceedings. Muatter of Soffici, 22 1&N Dec.
158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg.
Comm. 1972)). Moreover, as discussed above, the standard is not whether or not the petitioner
employs individuals with a bachelor’s degree in the proftered position, but whether it only
employs individuals with a bachelor’s degree in a specitic specialty. No evidence was provided
that the petitioner has a prior history of recruiting and hiring for the proffered position only
persons with at least a bachelor’s degree in a specific specialty, Therefore, the petitioner has not
satistied the third criterion of 8 C.F.R. § 214.2(h)(4)(111)(A).

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(111)(A) requires a petitioner to cstablish that the
nature of 1ts position’s duties is so specialized and complex that the knowledge required to
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perform them is usually assoctated with the attainment of a baccalaureate or higher degree. The
AAO finds that the evidence in the record of proceeding does not support the proposition that the
performance of the proposed dutics requires a higher degree of I'T/computer knowledge than
would normally be required ol programmer analvsts not equipped with at least a bachclor’s
degree, or its equivalent, 1n a specific specialty. The petitioner notes that its description of duties
Is set out in broad terms and such a generic description s insulficient o establish that a
position’s dutics are complex and specialized. The AAQO, theretore, concludes that the proffered
position has not been established as a specialty occupation under the requirements at 8 C.F.R.

§ 214.2(h)(4)(111)(A)4).

For the reasons related in the preceding discussion, the petitioner has failed to establish that the
prottered position qualifies as a specialty occupation under the requirements at 8 C.F.R.
§ 214.2(h)(4)(111){(A).

The AAQO therefore athirms the director’s finding that the petitioner failed to establish that the
proposcd position qualifies for classification as a specialty occupation.

Next the AAO will address the petitioner’s failure to provide an itinerary although requested to
do so by the director. The regulation at § C.F.R. § 214.2(h)(2)(1)(B) states, in pertinent
part:

Service or training in more than one location. A petition which requires services
o be performed or training to be recetved in more than one location must include
an 1tinerary with the dates and locations of the services or training and must be
filed with the Service office which has jurisdiction over 1-129H petitions in the
area where the petitioner 18 located. The address which the petitioner specifies as
its location on the [-129H petition shall be where the petitioner is located for
purposes of this paragraph.

The ttinerary language at 8 C.F.R. § 214 2(h)(2)(1}(B), with its use of the mandatory “must” and
its inclusion in the subsection “Filing of petitions,” establishes that the ttinerary as there defined
IS a malerial and necessary document tor an H-1B petition involving employment at multiple
locations, and that such a petition may not be approved for any employment period for which
there 1s not submitted at least the employment dates and locations. The nature of the petitioner’s
business is to provide consulting services to other companies. The petitioner acknowledged its
operations on both the east and west coasts and indicated that it partnered with other companies
and government agencies. The petitioner also noted that it generally controls the manner and
scope of projects; although from time to time, it may co-manage projects with allied
consultancics or the chents themselves. These statements do not include the specificity
necessary to discern where or for whom the beneficiary would be working or the actual duties
and duration of the posttion proffered to the bencficiary.

The AAOQO finds that, in the context of the record of procecding as it existed at the time the RFE
was 1ssued, the RFE request for itinerary evidence was appropriate under the above cited
regulations, not only on the basis that it was required initial evidence, but also on the basis that 1t
addressed the petitioner’s tailure to submit documentary evidence substantiating the petitioner’s
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claim that it had H-1B cahber work tor the beneficiary for the penod of employment requested in
the petition.

Although the petitioner provided a response to the director’s RFE. the petitioner did not provide
the requested ttinerary. The petitioner’s indication that it was its intent to employ the beneticiary
throughout the duration of his visa classification does not supplant the requirement of an
itinerary. The purpose of the itinerary is not to substantiate that the petitioner will just “employ™
the beneficiary but to establish that the beneficiary will be employed in H-1B caliber work
throughout the duration of the visa classification.

Next the AAO will address the issue of whether the petitioner failed to establish that the LCA
corresponds 1o the petiton by encompassing all of the work locations and rclated wage
requirements for the beneficiary’s full employment period.

In pertinent part, the regulation at 8 C.F.R. § 214.2(h){(4)(in)(B) states:

The petitioner shall submit the following with an H-1B petition involving a
specialty occupation: (1) A certification from the Secretary of Labor that the
pettioner has filed a labor condition application . . . .

The regulation at 8 C.F.R. § 103.2(b)(1) states, in pertinent part:

An applicant or petitioner must establish that he or she is eligible for the
requested benefit at the time of filing the application or petition. All
required apphication or petition forms must be properly completed and filed
with any initial evidence required by applicable regulations and/or the
form’s instructions.

[n addiuon, the regulation at 8 C.E.R. § 214.2(h)(4)(1)(BX 1), states, us parl of the gencral
requirements for petitions involving a specialty occupation, that:

Beforc filing a petition for H-1B classification in a specialty occupation, the
petitioner shall obtain a certification from the Department of Labor that it
has filed a labor condition application in the occupational specialty in which
the alien(s) will be employed.

As the director determined, the record of proceeding does not include the necessary cvidence
establishing where and tor whom the beneficiary would work and the length of time the
beneficiary would work in a specific location. The evidence does not demonstrate conclusively
that the beneticiary will work inilEEEENEENERNE for the entire duration of the petition. In
light of the fact that the record of procceding is insufficient to establish the beneficiary's work
location tor the duration of the classification, USCIS cannot conclude that this LCA actually
supports and fully corresponds to the H-1B petition. A petitioner must establish eligibility al the
time of tiling the nontmmigrant visa petition. 8 C.F.R. § 103.2(b)}(1). A visa petition may not be
approved at a future date after the petitioner or beneficiary becomes eligible under a new set of
facts. Matter of Michelin Tire Corp., 17 1&N Dec. at 248.
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Beyond the decision of the director, the AAO finds that the petitioner has failed to ¢stablish that
it will be the beneficiary’s employer or agent. Although the petitioner claims that it has an
established employer-employee relationship with the beneficiary, the petitioner has not provided
the supporting documentation establishing the necessary “control™ of the beneliciary’s
employment. Again, we observe that the petitioner acknowledges that it generatly controls the
manner and scope of projects, although from time to time, 1t may co-manage projects with allied
consultancies or the clients themselves. The petitioner in this matter does not provide the
necessary probative information to establish that it will act as the beneficiary’s sole ecmployer.
The petitioner’s business, as detailed by the petitioner on the printouts from the website and the
petitioner’s description ot the nature of its business, involves providing consulting and statting
services to other companies. As abserved above, although the petitioner has provided evidence
of one project 1t asserts will supply the benchciary with work, it does not provide the requisite
detail regarding the beneficiary’s work associated with the project, the project docs not list the
number of individuals necessary for the project, and neither the beneficiary nor the proffered
position 1s 1dentitied as associated with the project. As the record does not demonstrate that the
beneficiary will work on the petitioner’s claimed in-house project and the petitioner is also
cngaged 1n providing consulting and staffing services to other business, the petitioner has not
provided the requisite evidence that establishes it will be the beneficiary s actual employer,

An application or petition that fails to comply with the technical requirements of the law may be
dented by the AAQO even (f the Service Center docs not identify all of the grounds for denial in
the 1nitial decision. See Spencer Enterprises, Inc. v. United Stares, 229 F. Supp. 2d 1025, 1043
(E.D. Cal. 2001), aff'd, 345 F.3d 683 (9" Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004) (noting that the AAQ conducts appellate review on 4 de novo basis).

The appeal will be dismissed and the pention denied for the above stated reasons, with each
considered as an independent and alternative basis for the decision. In visa petition proceedings,
the burden 1s on the petitioner to estabhish cligibility for the benefit sought. See¢ Muatter of
Brantigan, 11 1&N Dec. 493 (BIA 1966). The petitioner must prove by a preponderance of
evidence that the beneficiary is fully qualified for the benefit sought. Muatter of Martinez, 21
[&N Dec. 1035, 1036 (BIA 1997); Matter of Patel, 19 1&N Dec. 774 (BIA 1988); Mutter of Soo
Hoo, 11 I&N Dec. 151 (BIA 1965). In this matter, the petitioner has not sustained its burden.

ORDER: The appcal s dismissed. The petition remains denied.



