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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be rejected as
untimely filed.

In order to properly file an appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(i) provides that the
affected party or the attorney or representative of record must file the complete appeal within 30
days of service of the unfavorable decision. 1f the decision was mailed, the appeal must be filed
within 33 days. See 8 C.F.R. § 103.5a(b). The date of filing is not the date of mailing, but the date
of actual receipt. See 8 C.F.R. § 103.2(a)(7)(1).

The director denicd the instant petition on June 3, 2009 and properly gave the petitioner notice that
it had 33 days during which to file the appeal. On July 2, 2009, counsel filed an improperly
executed Form [-2908, Notice of Appeal or Motion, which the director rejected. Counsel did not
filc a properly execuled Form [-290B until July 20, 2009, 47 days after the decision was issued.
Accordingly, the appeal was untimely filed.

The record contains a letter from counsel dated September 25, 2009, in which she argues that the
initial Form [-290B should not have been rejected. Although counsel conceded that the form had
not been fully executed, she argued that her failure to provide the petitioner’s address should not
have been a ground for rejection. To the contrary, counsel argued that the appeal had been properly
filed pursuant to 8 C.F.R. § 103.2(a)(7)(1), which states, in pertinent part, the following:

(jeneral. An application or petition received in a USCIS office shall be stamped to
show the time and date of actual receipt and, unless otherwise specified in part 204
or part 245 or part 245a of this chapter, shall be regarded as properly filed when so
stamped, if it is signed and executed and the required filing fee is attached or a
waiver of the filing fee is granted. . . .

(emphasis added). According to counsel, her failure to execute the Form [-290B fully “is not, as per
the above-cited regulation, grounds to return the filing as being improperly filed.” Counsel noted in
her letter that the petitioner signed the Form [-290B, that the required filing fee had been attached,
and that USCIS had stamped the time and date of actual receipt on the form. As such, according to
counsel’s argument, the initial Form I-290B was properly filed pursuant to
8 C.F.R. § 103.2(a)(7)i), and the director rejected it in efror.

We disagree with counsel’s analysis, as she has not considered the full language of the regulation
she cites. Filing an application or petition that has been signed with the required filing fee is not
sufficient to satisfy 8 C.F.R. § 103.2(a)(7)(i). As indicated, that regulation specifically requires that
the form be executed, and counsel concedes in her letter that it was not fully executed.
Accordingly. counsel’s September 25, 2009 letter does not establish that initial Form 1-290B wus
rejected in error.

Moreover, we note that 8 C.F.R. § 103.2(a)(1) states, in pertinent part, the following:
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General.  Every application, petition, appeal, motion, request, or other documcnt
submitied on any form prescribed by this chapter I, notwithstanding any other
regulations to the contrary, must be filed with the location and executed in uccordance
with the instructions on the form, such instructions being hereby incorporated into the
particilar section of the regulations in this chapter I requiring its submission. . . .

(emphasis in original). At Page 1, “General Instructions,” the Instructions to the Form [-290B'
state, in pertinent part, the following:

Answer all questions fully and accurately. State that an item is not applicable with
“N/A.” If the answer is none, write “None.”

As counsel did not fully execute the initial Form 1-290B as instructed to do so by its instructions,
her submission did not satisfy 8 C.F.R. § 103.2(a)(1).

For all of these reasons, counsel’s initial Form 1-290B was properly rejected by the director. As
noted, counsel’s second Form [-290B, which she did properly execute, was filed on July 20, 2009,
47 days after the decision was issued, and the appeal was therefore untimely filed.

The regulation at 8 C.F.R. § 1033(a)(2)(v)(B)2) states that, if an untimely appeal mcets the
requirements of a motion to reopen or a motion to reconsider, the appeal must be trcated as a
motion, and a decision must be made on the merits of the case. The official having jurisdiction over
a motion is the official who made the last decision in the proceeding, which in this case was the
service center director. See 8 C.F.R. § 103.5(a)(1)X11). In her August 11, 2009 decision, the director
notified counsel that the untimely appeal did not meet the requirements of a motion to reopen or
motion to rcconsider, and that the June 3, 2009 decision denying the petition would not be
disturbed.

Although the director forwarded the matter to the AAO, we have no jurisdiction over this matter, as
neither the Act nor the pertinent regulations grant us authority to extend the 33-day time limit. As

the appeal was untimely filed, the appeal must be rejected.

ORDER: The appeal is rejected.

' The Instructions to the Form [-290B may be accessed online atl the USCIS website at hitp://www. uscis.gov/
files/form/i-290binstr.pdf (accessed October 6, 2011).




