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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will remain denied.

The petitioner claimed on the Form I-129 to be engaged in the business of chain food service with
ten employees and a gross annual income of $300,000. It seeks to continue its employment of the
beneficiary as a financial manager pursuant to section 101(a)(15)(H)(i}(b) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). The director denied the petition on the
basis of her determination that the petitioner failed to demonstrate that the proposed position
qualifies for classification as a specialty occupation.

The record of proceeding before the AAO contains the following: (1) the Form I-129 and
supporting documentation; (2) the director’s request for additional evidence; (3) the petitioner’s
response to the director’s request for additional evidence; (4) the director’s denial letter; and (5) the
Form 1-290B and supporting documentation. The AAO conducts appellate Teview on a de novo
basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004). Upon review of the entire record, we
find that the petitioner has failed to overcome the director’s ground for denying this petition. Beyond
the decision of the director, we find additionally that the petitioner has failed to demonstrate that the
beneficiary qualifies to perform the duties of a specialty occupation.

The first issue before us on appeal is whether the proposed position qualifies for classification as a
specialty occupation. To meet its burden of proof in this regard, the petitioner must establish that
the employment it is offering to the beneficiary meets the following statutory and regulatory
requirements.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 US.C. § 1184(iX1)
defines the term “specialty occupation” as one that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specitic specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation™ is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires [1] theoretical and practical application of a body of
highly specialized knowledge in fields of human endeavor including, but not limited
to, architecture, engineering, mathematics, physical sciences, social sciences,
medicine and health, education, business specialties, accounting, law, theology, and
the arts, and which requires [2] the attainment of a bachelor’s degree or higher in a
specific specialty, or its equivalent, as a minimum for entry into the occupation in the
United States.
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Pursuant to 8 C.F.R. § 214.2(h){4)(iii}(A), to qualify as a speciaity occupation, the position must
also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iif)(A) must logically be read together with
section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory language
must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of
language which takes into account the design of the statute as a whole is preferred); see also COIT
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of
W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)}(4)(iii)(A)
should logically be read as being necessary but not necessarily sufficient to meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section as stating the
necessary and sufficient conditions for meeting the definition of specialty occupation would result
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii}{A) but not the statutory
or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5™ Cir. 2000). To avoid this
illogical and absurd resuit, 8 C.F.R. § 214.2(h)(4)(ii1)}(A) must therefore be read as stating additional
requirements that a position must meet, supplementing the statutory and regulatory definitions of
specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii}(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proposed position. Applying this standard,
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers,
computer scientists, certified public accountants, college professors, and other such occupations.
These professions, for which petitioners have regularly been able to establish a minimum entry
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its
equivalent, fairly represent the types of specialty occupations that Congress contemplated when it
created the H-1B visa category.

In its September 16, 2009 letter, the petitioner proposed the following duties for the beneficiary:
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Overseeing all aspects of the petitioner’s financial management;
Preparing budgets for business operations;

Overseeing payroll functions; Reviewing accounts payable;
Analyzing borrowing costs;

Overseeing cash flows;

Tracking daily cash receipts;

Controlling deposits;

Preparing financial reports;

Preparing tax returns;

Preparing profit and loss statements;

Performing weekly closing procedures and transferring the data to the head office; and
Performing inventory control.

* & & & @ » & & & » 0 >

In making our determination whether the proposed position qualifies as a specialty occupation, we
turn first to the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii}{(A)(7) and (2): a baccalaureate or higher
degree in a specific specialty or its equivalent is the normal minimum requirement for entry into the
particular position; and a degree requirement in a specific specialty is common to the industry in
parallel positions among similar organizations or a particular position is so complex or unique that it
can be performed only by an individual with a degree in a specific specialty. Factors considered by
the AAO when determining these criteria include:  whether the Department of Labor’s
Occupational Outlook Handbook (Handbook), on which we routinely rely for the educational
requirements of particular occupations, reports the industry requires a degree in a specific specialty;
whether the industry’s professional association has made a degree in a specific specialty a minimum
entry requirement; and whether letters or affidavits from firms or individuals in the industry attest
that such firms “routinely employ and recruit only degreed individuals.” See Shanti, Inc. v. Reno,
36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095,
1102 (S.D.N.Y. 1989)).

In reaching our conclusion regarding the degree requirements of the proposed position, we have
relied upon the 2010-2011 edition of the Handbook, comparing the position’s duties against those
described for a range of occupations. This review has found that virtually all of the proposed
position’s duties are listed among the occupations of purchasing managers, buyers, and purchasing
agents; payroll and timekeeping clerks; and bookkeeping and accounting clerks. In pertinent part,
the Handbook states the following regarding purchasing managers, buyers, and purchasing agents:

Purchasing managers, buyers, and purchasing agents buy a vast array of farm
products, durable and nondurable goods, and services for companies and institutions.
They attempt to get the best deal for their company—the highest quality goods and
services at the lowest possible cost. They accomplish this by studying sales records
and inventory levels of current stock, identifying foreign and domestic suppliers, and
keeping abreast of changes affecting both the supply of, and demand for, needed
products and materials. Purchasing professionals consider price, quality, availability,
reliability, and technical support when choosing suppliers and merchandise. To be
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effective, purchasing professionals must have a working technical knowledge of the
goods or services to be purchased.

Handbook, 2010-11 ed., available at http://www.bis.gov/ocofocos023.htm (fast accessed
October 13, 2011). The Handbook’s discussion regarding the duties of payroll and timekeeping
clerks also relates to the petitioner’s proposed position, as follows:

Payroll and timekeeping clerks compile and post employee time and payroll data.
They ensure that employees are paid on time and that their paychecks are accurate.

Id. at http://www bls.gov/oco/ocos149.htm. Several of the duties proposed for the petitioner are
encompassed by the Handbook's discussion of the duties of bookkeeping and accounting clerks
which states, in pertinent part, the following:

Bookkeeping, accounting, and auditing clerks are financial recordkeepers. They
update and maintain accounting records, including those which calculate
expenditures, receipts, accounts payable and receivable, and profit and loss. These
workers have a wide range of skills from full-charge bookkeepers, who can maintain
an entire company's books, to accounting clerks who handle specific tasks. All these
clerks make numerous computations each day and must be comfortable using
computers to calculate and record data.

In small businesses, bookkeepers and bookkeeping clerks often have responsibility
for some or all the accounts, known as the general ledger. They record all
transactions and post debits (costs) and credits (income). They also produce financial
statements and prepare reports and summaries for supervisors and managers.
Bookkeepers prepare bank deposits by compiling data from cashiers, verifying and
balancing receipts, and sending cash, checks, or other forms of payment to the bank.
Additionally, they may handle payroll, make purchases, prepare invoices, and keep
track of overdue accounts.

In large companies, accounting clerks have more specialized tasks. Their titles, such
as accounts pavable clerk or accounts receivable clerk, often reflect the type of
accounting they do. In addition, their responsibilities vary by level of experience.
Entry-level accounting clerks post details of transactions, total accounts, and
compute interest charges. They also may monitor loans and accounts to ensure that
payments are up to date. More advanced accounting clerks may total, balance, and
reconcile billing vouchers; ensure the completeness and accuracy of data on
accounts; and code documents according to company procedures.

Id. at http://www.bls.gov/oco/ocos144.htm.
Based upon our reading of the Handbook, we conclude that the duties of the proposed position as

described by the petitioner combine the duties of several occupations, as those occupations are
described in the Handbook. As indicated, the duties of the proposed position combine those of
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purchasing managers, buyers, and purchasing agents; payroll and timekeeping clerks; and
bookkeeping and accounting clerks, as such positions are described in the Handbook.

The duties of the proposed position do not align with those of financial managers. The Handbook
states the following with regard to the duties of financial managers:

Financial managers oversee the preparation of financial reports, direct investment
activities, and implement cash management strategies. Managers also develop
strategies and implement the long-term goals of their organization.

The duties of financial managers vary with their specific titles, which include
controller, treasurer or finance officer, credit manager, cash manager, risk and
insurance manager, and manager of international banking. Controllers direct the
preparation of financial reports, such as income statements, balance sheets, and
analyses of future earnings or expenses, that summarize and forecast the
organization’s financial position. Controllers also are in charge of preparing special
reports required by regulatory authorities. Often, controllers oversee the accounting,
audit, and budget departments. Treasurers and finance officers direct their
organization’s budgets to meet its financial goals. They oversee the investment of
funds, manage associated risks, supervise cash management activities, execute
capital-raising strategies to support the firm’s expansion, and deal with mergers and
acquisitions. Credit managers oversee the firm’s issuance of credit, establishing
credit-rating criteria, determining credit ceilings, and monitoring the collections of
past-due accounts.

Id. at http://www.bls.gov/oco/ocos010.htm. The petitioner has not demonstrated that it will employ
the services of a financial manager, who is part of an executive decision-making team. Furthermore,
there is no evidence that the proposed position would include complex or advanced financial
planning duties involving mergers and consolidations, global expansion and financing, or that it
would require an individual with knowledge of sophisticated financial planning techniques normally
associated with the duties of a financial manager. For example, financial managers oversee the
preparation of financial reports. However, it appears as though the beneficiary would prepare such
reports himself. Rather than supervising the accounting, audit, and budget departments, it appears
as though the beneficiary would, alone, comprise those departments. The petitioner does not
indicate that the beneficiary would personally oversee the investment of funds, execute capital-
raising strategies, or oversee the company’s issuance of credit. Nor do the duties as described by
the petitioner appear to include the types of executive decision-making described in the Handbook
required by financial managers.

Therefore, based on our reading of the Handbook, we conclude that the duties of the proposed
position as described by the petitioner combine those performed by purchasing managers, buyers,
and purchasing agents; payroli and timekeeping clerks; and bookkeeping and accounting clerks.
Accordingly, we turn next to the Handbook'’s discussion of the educational credentials necessary for
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entry into these fields.! The Handbook states the following regarding the educational requirements
for purchasing managers, buyers, and purchasing agents:

Educational requirements tend to vary with the size of the organization. Large stores
and distributors prefer applicants who have completed a bachelor’s degree program
with a business emphasis. . . .

Id. at http://www.bls.gov/oco/ocos023.htm. These findings do not support the contention that a
bachelor’s degree in a specific field of study is required for entry into this occupation. The
Handbook states that educational requirements vary, and the fact that large employers “prefer” a
degree is not synonymous with the “normally required” standard imposed by the regulation. Also,
the record does not indicate that the petitioner is the type of “large employer” described by the
Handbook.

The Handbook offers the following information regarding the training of payroll and timekeeping
clerks:

Payroll and timekeeping clerks typically learn the skills they need on the job.
Employers prefer high school graduates who have computer skills.

Id. at http://www Dbls.gov/oco/ocos149.htm. The Handbook confirms that a bachelor’s degree in a
specific field of study is not the normal minimum entry requirement for payroll and timekeeping
clerks. With regard to the education and training requirements for bookkeeping clerks and
accounting clerks, the Handbook states the following:

Employers usually require bookkeeping [and] accounting . . . clerks to have at least a
high school diploma and some accounting coursework or relevant work
experience. . . .

Most bookkeeping [and] accounting . . . clerks are required to have a high school
degree at a minimum. However, having some postsecondary education is
increasingly important and an associate degree in business or accounting is required
for some positions. Although a bachelor’s degree is rarely required, graduates may

accept bookkeeping [and] accounting . . . clerk positions to get into a particular
company or to enter the accounting or finance field with the hope of eventually being
promoted.

" The only duties proposed by the petitioner for the beneficiary that are not encompassed within these
occupations as described by the Handbook are the beneficiary’s responsibilities to file the petitioner’s tax
returns. However, we note the wide commercial availability of tax preparation software, and the record lacks
the type of detailed, probative information regarding the petitioner’s specific financial situation that would be
necessary for us to find that the preparation of these documents requires the attainment of a bachelor’s degree
in a specific specialty. Simply going on record without supporting documentary evidence is not sufficient for
purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm.
1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm, 1972)).
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Id. at http://www.bls.gov/oco/ocos114.htm. The Handbook specifically states that bookkeeping and
accounting clerks are not normally required to possess a bachelor’s degree.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not rely
simply upon a proposed position’s title. The specific duties of the position, combined with the
nature of the petitioning entity’s business operations, are factors to be considered. USCIS must
examine the ultimate employment of the beneficiary, and determine whether the position qualifies
as a specialty occupation. See generally Defensor v. Meissner, 201 F. 3d 384. The critical element
is not the title of the position nor an employer’s self-imposed standards, but whether the position
actually requires the theoretical and practical application of a body of highly specialized knowledge,
and the attainment of a baccalaureate or higher degree in the specific specialty as the minimum for
entry into the occupation, as required by the Act.

As discussed, we have determined that virtually all of the proposed position’s duties are listed in the
Handbook among the occupations of purchasing managers, buyers, and purchasing agents; payroll
and timekeeping clerks; and bookkeeping and accounting clerks. Our review has found that none of
these occupations impose a normal minimum entry requirement of a bachelor’s degree in a specific
field of study as required by section 214(i)(1)(B) of the Act and 8 C.F.R. § 214.2(h)(4)(ii).

Accordingly, we find that the petitioner has failed to demonstrate that its proposed position qualifies
for classification as a specialty occupation under the requirements of the first criterion set forth at 8
C.FR. § 214.2(h)(4)(iii)(A).

We turn next to a consideration of whether the petitioner, unable to establish its proposed position
as a specialty occupation under the first criterion at 8 C.F.R. § 214.2(h)(iii}(A), may qualify it under
one of the three remaining criteria: a degree requirement as the norm within the petitioner’s industry
or the position is so complex or unique that it may be performed only by an individual with a
degree; the petitioner normally requires a degree or its equivalent for the position; or the duties of
the position are so specialized and complex that the knowledge required to perform them is usually
associated with a baccalaureate or higher degree.

The petitioner has not satisfied the first of the two alternative prongs at
8 C.F.R. § 214.2(h)(4)(ii1)(A)2). This prong alternatively requires a petitioner to establish that a
bachelor’s degree in a specific specialty, or its equivalent, is common to the petitioner’s industry in
positions that are both: (1) parallel to the proposed position; and (2) located in organizations that are
similar to the petitioner.

Again, in determining whether there is such a common degree requirement, factors often considered
by USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry’s professional association has made a degree a mimimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms “routinely employ
and recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 (quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102).
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As already discussed, the petitioner has not established that its proposed position is one for which the
Handbook reports an industry-wide requirement for at least a bachelor’s degree in a specific specialty.
Nor has the petitioner submitted evidence that the industry’s professional associations have made a
degree in a specific specialty a minimum requirement for entry. Nor has the petitioner submitted
any evidence to establish that its degree requirement is common to the industry in parallel positions
among similar organizations.

The petitioner has also failed to satisfy the second alternative prong of
8 C.F.R. § 214.2(h)}(4)(iii)}(A)(2), which provides that “an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a degree.” The
duties of the proposed position are similar to those of purchasing managers, buyers, and purchasing
agents; payroll and timekeeping clerks; and bookkeeping and accounting clerks as outlined in the
Handbook, and the Handbook does not indicate that a baccalaureate degree in a specific field, or its
equivalent, is a normal minimum entry requirement for such positions. The duties proposed by the
petitioner are no more complex or unique than those outlined by the Handbook; to the contrary, the
duties proposed by the petitioner largely mirror those outlined in the Handbook. The evidence of
record does not refute the Handbook’s information indicating that a bachelor’s degree from a
specific field of study is not the normal minimum entry requirement for positions such as the one
proposed here.

We turn next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii))(A)3), which requires that the petitioner
demonstrate that it normally requires a degree or its equivalent for the position. To determine a
petitioner’s ability to meet the third criterion, we normally review the petitioner’s past employment
practices, as well as the histories, including the names and dates of employment, of those employees
with degrees who previously held the position, and copies of those employees’ diplomas.’
However, the petitioner has submitted no such information.

The fourth criterion, 8 C.F.R. § 214.2(h)(4)(iii}(A)(+4), requires the petitioner to establish that the nature
of its proposed position’s duties is so specialized and complex that the knowledge required to perform
them is usually associated with the attainment of a baccalaureate or higher degree in the specialty. As
previously discussed, the Handbook indicates that a baccalaureate degree in a specific specialty is not a
normal minimum entry requirement. The petitioner has failed to differentiate the duties of the
proposed position from those described in the Handbook and, as such, has failed to indicate the

* Even if a petitioncr believes or otherwise assert that a proposed position requires a degree, that opinion
alone without corroborating evidence cannot cstablish the position as a specialty occupation. Were USCIS
limited solcly to reviewing a petitioner’s claimed self-imposed requirements, then any individual with a
bachelor's degree could be brought to the United States to perform any job so long as the employer
artificially created a token degree requirement, whereby all individuals employed in a particular position
possessed a baccalaureate or higher degree in the specific specialty or its equivalent. See Defensor v.
Meissner, 201 F. 3d at 387. In other words, if a pelitioner's degree requirement is only symbolic and the
proposed position does not in fact require such a specialty degree or its equivalent to perform its duties, the
occupation would not meet the statutory or regulatory definition of a specially occupation. See seclion
214(i)(1) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (defining the term “specialty occupation™). Here, the
petitioner has failed to establish the referenced criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) based on its
normal hiring practices.
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specialization and complexity required by this criterion. The evidence of record does not
distinguish the duties of the proposed position as more specialized and complex than those of
purchasing managers, buyers, and purchasing agents; payroll and timekeeping clerks; and
bookkeeping and accounting clerks, none of which require or are usually associated with at least a

bachelor’s degree in a specific field. As a result, the record fails to establish that the proposed
position meets the specialized and complex threshold at 8 C.F.R. § 214.2(h){(4)(iii)}(A)(4).

We also take note of the fact that the beneficiary has been previously granted H-1B approval to
perform work for the petitioner. However, each nonimmigrant petition is a separate proceeding
with a separate record. See 8 C.F.R. § 103.8(d). In making a determination of statutory eligibility,
USCIS is limited to the information contained in the record of proceeding.
See 8§ C.F.R. § 103.2(b)(16)(i1). Although the AAO may attempt to hypothesize as to whether a
prior petition may have involved a position similar to the one proposed here or was approved in
error, no such determination may be made without review of the original record, in its entirety. If a
prior petitions was approved based upon evidence substantially similar to the evidence contained in
this record of proceeding, however, the approval would constitute material and gross error on the
part of the director. USCIS is not required to approve petitions where eligibility has not been
demonstrated, merely because of prior approvals that may have been erroneous. See, e.g., Matter of
Church Scientology International, 19 1&N Dec. 593, 597 (Comm. 1988). Neither USCIS nor any
other agency must treat acknowledged errors as binding precedent. Sussex Engg. Lid v
Montgomery 825 F.2d 1084, 1090 (6th Cir. 1987), cert denied, 485 U.S. 1008 (1988).

The proposed position does not qualify for classification as a specialty occupation under any of the
criteria set forth at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(Z)-(4), and this petition was properly denied.

Beyond the decision of the director, the petition may not be approved for an additional reason, as
the petitioner has failed to demonstrate that the beneficiary qualifies to perform the duties of a
specialty occupation. Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(C), in order to qualify to perform
services in a specialty occupation, an alien must meet one of the following criteria:

(1) Hold a United States baccalaureate or higher degree required by the specialty
occupation from an accredited college or university;

(2) Hold a foreign degree determined to be equivalent to a United States
baccalaureate or higher degree required by the specialty occupation from an
accredited college or university;

(3) Hold an unrestricted state license, registration or certification which
authorizes him or her to fully practice the specialty occupation and be
immediately engaged in that specialty in the state of intended employment; or

(4)  Have education, specialized training, and/or progressively responsible
experience that is equivalent to completion of a United States baccalaureate
or higher degree in the specialty occupation, and have recognition of
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expertise in the specialty through progressively responsible positions directly
related to the specialty.

As the beneficiary did not earn a baccalaureate or higher degree from an accredited college or
university in the United States, he does not qualify to perform the duties of a specialty occupation
under 8 C.F.R. § 214.2(h)(4)(iii}(C)(7). As he does not possess a foreign degree that has been
determined to be equivalent to a baccalaureate or higher degree from an accredited college or
university in the United States, she does not qualify to perform the duties of a specialty occupation
under 8 C.F.R. § 214.2(h)(4)(iii)){C)}(2). As the petitioner has not demonstrated that the beneficiary
holds an unrestricted state license, registration or certification to perform the duties of a specialty
occupation, he does not qualify to perform the duties of a specialty occupation under 8 C.F.R. §
214.2(h)(4)(ii)(C)(3).

The petitioner, therefore, must establish that the beneficiary qualifies to perform the duties of a
specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii}(C)(4), which requires a demonstration that
the beneficiary’s education, specialized training, and/or progressively responsible experience is
equivalent to the completion of a United States baccalaureate or higher degree in the specialty
occupation, and that the beneficiary also has recognition of that expertise in the specialty through
progressively responsible positions directly related to the specialty. Pursuant to
8 C.F.R. § 214.2(h)(4)(iii)(D), equating a beneficiary’s credentials to a United States baccalaureate
or higher degree under 8 C.F.R. § 214.2(h)(4)(1i1)(C)(4) is determined by at least one of the
following:

(H An evaluation from an official who has authority to grant college-level credit
for training and/or experience in the specialty at an accredited college or
university which has a program for granting such credit based on an
individual’s training and/or work experience;

(2} The results of recognized college-level equivalency examinations or special
credit programs, such as the College Level Examination Program (CLEP), or
Program on Noncollegiate Sponsored Instruction (PONSI);

(3)  An evaluation of education by a reliable credentials evaluation service which
specializes in evaluating foreign educational credentials;

(4 Evidence of certification or registration from a nationally-recognized
professional association or society for the specialty that is known to grant
certification or registration to persons in the occupational specially who have
achieved a certain level of competence in the specialty;

(5) A determination by the Service that the equivalent of the degree required by
the specialty occupation has been acquired through a combination of
education, specialized training, and/or work experience in areas related to the
specialty and that the alien has achieved recognition of expertise in the
spectalty occupation as a result of such training and experience.
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The petitioner submitted an August 14, 2007 evaluation from_, who found the
beneficiary’s combination of education and work experience equivalent to a bachelor’s degree in
business administration. However, this evaluation does not qualify the beneficiary under 8 C.F.R. §
214.2(h)(4)(iii}(D)(7), as the petitioner has not demonstrated that Dr. Chen possesses the authority
to grant college-level credit for training and/or experience in the field at an accredited college or
university which has a program for granting such credit based on an individual’s training and/or
work experience in the field. Although [l states that he possesses such authority, the
petitioner submitted no evidence to support his claim. Again, going on record without supporting

documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. See Matter of Soffici, 22 1&N Dec. at 165.

The petitioner makes no assertion and submits no evidence to establish that the beneficiary satisfies
8 C.FR. § 214.2(h)(4)1i1)}D)2), which requires submission of the results of recognized
college-level equivalency examinations or special credit programs, such as the College Level
Examination Program (CLEP), or Program on Noncollegiate Sponsored Instruction (PONSI).

Nor does the beneficiary qualify under 8 C.F.R. § 214.2(h)(4)(iii}(D)}(3). As was the case under
8 C.F.R. §§ 214.2(h)}(4)(iii)}(C)(I) and (2), the beneficiary is unqualified under this criterion because
he did not earn a baccalaureate or higher degree from an accredited college or university in the
United States and does not possess a foreign degree that has been determined to be equivalent to a
baccalaureate or higher degree from an accredited college or university in the United States.

No evidence has been submitted to establish, nor does the petitioner assert, that the beneficiary
satisfies 8 C.F.R. § 214.2(h)(4)(iii)(D)(4), which requires that the beneficiary submit evidence of
certification or registration from a nationally-recognized professional association or society for the
specialty that is known to grant certification or registration to persons in the occupational specialty
who have achieved a certain level of competence in the specialty.

The regulation at 8 C.F.R. § 214.2(h)(4)(iii}(D)(5) states the following with regard to analyzing an
alien’s qualifications:

For purposes of determining equivalency to a baccalaureate degree in the specialty,
three years of specialized training and/or work experience must be demonstrated for
each year of college-level training the alien lacks. . . . It must be clearly
demonstrated that the alien’s training and/or work experience included the
theoretical and practical application of specialized knowledge required by the
specialty occupation; that the alien’s experience was gained while working with
peers, supervisors, or subordinates who have a degree or its equivalent in the
specialty occupation; and that the alien has recognition of expertise in the specialty
evidenced by at least one type of documentation such as;

() Recognition of expertise 1n the specialty occupation by at least two
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recognized authorities in the same specialty occupation;’

(if) Membership in a recognized foreign or United States association or society in
the specialty occupation;

(i)  Published material by or about the alien in professional publications, trade
journals, books, or major newspapers;,

(iv)  Licensure or registration to practice the specialty occupation in a foreign
country; or

) Achievements which a recognized authority has determined to be significant
contributions to the field of the specialty occupation.

Although the record contains information regarding the beneficiary’s work history, it does not
establish that this work experience included the theoretical and practical application of specialized
knowledge required by the proposed position; that it was gained while working with peers,
supervisors, or subordinates who held a bachelor’s degree or its equivalent in the field; and that the
beneficiary achieved recognition of expertise in the field as evidenced by at least one of the five
types of documentation delineated in 8 C.F.R. §§ 214.2(h)(4)(ii))(D)(5)(@)-(v).

Accordingly, the beneficiary does not qualify under any of the criteria set forth at
8 C.F.R. §§ 214.2(h)(#)(iii)(D)3)i)-(v) and therefore does not qualify to perform the duties of a
specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(C)}(4). As such, the petitioner has failed to
establish that the beneficiary qualifies to perform the duties of a specialty occupation. For this
additional reason, the petition may not be approved.

The petitioner has failed to demonstrate that the proposed position qualifies for classification as a
specialty occupation. Beyond the decision of the director, the petitioner has also failed to demonstrate
that the beneficiary qualifies to perform the duties of a specialty occupation.' Accordingly, the
beneficiary is ineligible for nonimmigrant classification under section 101(a)(15)(H)(i)(b) of the Act
and this petition must remain denied.

* Recognized authority means a person or organization with expertise in a particular field, special skills or
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority’s
opinion must state: (1) the writer’s qualifications as an expert; (2) the writer’s experience giving such
opinions, citing specific instances where past opinions have been accepted as authoritative and by whom;
(3) how the conclusions were reached; and (4) the basis for the conclusions supported by copies or citations
of any research material used. See 8 C.F.R. § 214.2(h)(4)(1i).

* An application or petition that fails to comply with the technical requirements of the law may be denied by
the AAQ even if the Service Center does not identify all of the grounds for denial in the initial decision.
See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d
683 (9" Cir. 2003); see also Soltane v. DOJ, 381 F.3d at 145 (noting that the AAO conducts appellate review
on a de novo basis).
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The petition will remain denied and the appeal dismissed for the above stated reasons, with each
considered as an independent and alternative basis for the decision. In visa petition proceedings, the
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291
of the Act, 8 U.S.C. § 1361. Here, that burden has not been met and the appeal will be dismissed.

ORDER: The appeal is dismissed. The petition remains denied.




