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ON BEHALF OF PETITIONER: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion, 
with a fee of S630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must he filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

titioner stated that it is a 
To employ the beneficiary in what it designates as an 

economic research analyst position, the petitioner endeavors to classify her as a nonimmigrant 
worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied the petition, finding that the petitioner failed to establish that it would employ 
the beneficiary in a specialty occupation position. On appeal, counsel asserted that the director's 
basis for denial was erroneous, and contended that the petitioner satisfied all evidentiary 
requirements. In support of these contentions, counsel submitted a brief and additional evidence. 

As will be discussed below, the AAO has determined that the director's decision to deny the petition 
on the specialty occupation issue was correct. Accordingly, the director's decision will not be 
disturbed. The appeal will be dismissed, and the petition will be denied. 

The AAO bases its decision upon its review of the entire record of proceeding, which includes: 
(1) the petitioner's Form 1-129 and the supporting documentation filed with it; (2) the service center's 
request for additional evidence (RFE); (3) the response to the RFE; (4) the director's denial letter; 
and (5) the Form I-290B and counsel's submissions on appeal. 

Section 101(a)(15)(H)(i)(b) of the Act, 8 U.S.c. § 1101(a)(15)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temporarily to the United States to perform services in a 
specialty occupation. The issue before the AAO is whether the petitioner has provided evidence 
sufficient to establish that it would employ the beneficiary in a specialty occupation position. 

Section 214(i)(l) of the Act, 8 U.S.c. § 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Consistent with section 214(i)(1) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which requires [(1)] theoretical and practical application 
of a body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which requires [(2)] the 



Page 3 

attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States." 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also 
meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(I) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute 
as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of 
language which takes into account the design of the statute as a whole is preferred); see also COlT 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of w­
F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) 
should logically be read as being necessary but not necessarily sufficient to meet the statutory and 
regulatory definition of specialty occupation. To otherwise interpret this section as stating the 
necessary and sufficient conditions for meeting the definition of specialty occupation would result in 
a particular position meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory or 
regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5 th Cir. 2(00). To avoid this 
illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional 
requirements that a position must meet, supplementing the statutory and regulatory definitions of 
specialty occupation. 

Consonant with section 214(i)(I) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one 
in a specific specialty that is directly related to the proffered position. Applying this standard, 
USCIS regularly approves H-IB petitions for qualified aliens who are to be employed as engineers, 
computer scientists, certified public accountants, college professors, and other such occupations. 
These professions, for which petitioners have regularly been able to establish a minimum entry 
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its 
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equivalent, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-IB visa category. 

With the visa petition, co_1 submitted evidence that the beneficiary has a master's degree in 
economics awarded by the The beneficiary'S resume states that she also has a 
bachelor's degree in law awarded by the 
Counsel also submitted a letter, dated ••• 
contains the following description of the duties of the proffered position: 

Compiling and analyzing complex data from businesses and individual consumers as 
well as competitors to determine which products and product features are most 
desired and economical to produce through performing linear statistical regression 
analysis. Analyze relationships between product features, product demand, and price 
differentials. Create recommendations for product improvement based on the results 
of economic analysis. Determine the effectiveness of advertising programs through 
linear regression analysis. Determine the statistical significance of regional 
disparities in demand. Assist in coord ina plans for new and current 
[products of the petitioner] (sold under the ). Advise and coordinate 
with the product and marketing department in Chma to ensure efficient and cost 
effective product deployment. Use linear regression analysis to analyze the 
relationship between price and quantity sold, as well as the effects of promotional 
pncmg. Create recommendations for product deployment taking into account 
economies of scale as production continues to grow. 

The petitioner'S CEO also stated: 

The position of is an experienced pOSItIon. The 
mIlllmum requirements job includes [sic] a Master's degree 
in Economics, or related field with graduate level course work in statistics, foreign 
degree equivalent, or credential evaluation equivalent. 

On the service center issued an RFE in this matter. The service center 
requested, inter alia, additional evidence that the petitioner would employ the beneficiary in a 
specialty occupation. That RFE implied that the proffered position appears to be a market research 
analyst position. 

In a letter dated counsel stated that the proffered pOSItIon is not a market 
research analyst position, but an economic research analyst position, and most closely resembles 
positions described in the Statistician chapter of the Handbook. She further stated: 

The minimum education to perform this job is a Master's in Economics or a Master's 
in Statistics. The regression analysis and calculations required to perform this job are 
complex and someone with less education would be unable to perform them. 
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The director denied the petition on_ finding, as was noted above, that the petitioner 
had not demonstrated that it would~ficiary in a specialty occupation position. More 
specifically, the director found that the petitioner had satisfied none of the criteria set forth at 
8 C.F.R. § 214.2(h)(4)(iii)(A). In that decision, the director found that the proffered position is more 
akin to a market research analyst position, as described in the Handbook chapter entitled Market and 
Survey Researchers, than it is to a statistician position, as counsel claimed. 

On appeal, counsel renewed her assertion that the proffered position is an economic research analyst 
position, rather than a marketing research analyst position or a marketing manager position. Counsel 
also reiterated and emphasized that the beneficiary would perform regression analysis, and provided 
two statistical analyses performed by the beneficiary. One pertains to the effect of various features 
on sales of security cameras, and another pertains to the effect of various forms of advertising on 
sales. Counsel further stated, "If [the proffered position] is to be pigeon-holed at all it is an 
Economist position or as classified by the Department of Labor - a statistician." 

The AAO notes, initially, that the Handbook treats economist positions and statistician positions in 
separate chapters. 

The AAO will now address the additional, supplemental requirements of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A). 

We will first address the supplemental, alternative requirement of 8 C.F.R. § 214.2(h)(4)(iii)(A)(1), 
which is satisfied if the petitioner demonstrates that the normal minimum entry requirement for the 
proffered position is a bachelor's or higher degree in a specific specialty or its equivalent. In this 
instance, the petitioner may be able to meet this criterion by (1) establishing the occupational 
classification under which the proffered position should be classified and (2) providing evidence that 
the Handbook supports the conclusion that this occupational classification normally requires a 
bachelor's or higher degree in a specific specialty or its equivalent for entry into the occupation in 
the United States. 

The AAO recognizes the U.S. Department of Labor's (DOL) Occupational Outlook Handhook 
(Handbook) as an authoritative source on the duties and educational requirements of the wide variety 
of occupations that it addresses. 1 

To determine whether a particular job qualifies as a specialty occupation position, however, the 
AAO does not solely rely on the job title. The assertion of counsel that the proffered position is an 
economist position or a statistician position is not controlling, although those positions will be 
considered. Critical factors for consideration are the extent of the evidence about specific duties of 
the proffered position and about the particular business matters upon which the duties are to be 

The Handbook, which is available in printed form, may also be accessed on the Internet, at 
http://www.stats.bls.gov/oco/. The AAO's references to the Handbook are to the 2010 - 2011 edition 
available online. 
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performed. In this pursuit, the AAO must examine the evidence about the substantive work that the 
alien will likely perform for the entity or entities ultimately determining the work's content. 

In the chapter entitled Economists, the Handbook describes the duties of economist positions as 
follows: 

Economists study how society distributes resources, such as land, labor, raw 
materials, and machinery, to produce goods and services. They conduct research, 
collect and analyze data, monitor economic trends, and develop forecasts on a wide 
variety of issues, including energy costs, inflation, interest rates, exchange rates, 
business cycles, taxes, and employment levels, among others. 

The referenced section of the U.S. Dept. of Labor, Bureau of Labor Statistics, Occupational Outlook 
Handbook, 2010-11 ed., available at http://www.bls.gov/oco/ocos055.htm (last accessed January 9, 
2012). 

The duties of the proffered position, as described by the petitioner's CEO, are considerably more 
limited than those attributed to economists by the Handbook. She would not be studying how 
society allocates resources to produce goods and services and would not be monitoring and 
forecasting the variety of matters described in the Handbook. Rather, she would be applying 
statistical measures to the sales of security equipment to generate to future sales 
of security equipment. The proffered position is not closely-related to 

The Handbook describes statistician positions as follows: 

Statistics is the scientific application of mathematical principles to the collection, 
analysis, and presentation of numerical data. Statisticians apply their mathematical 
and statistical knowledge to the design of surveys and experiments; the collection, 
processing, and analysis of data; and the interpretation of experiments and survey 
results. Opinion polls, statements about the accuracy of scales and other measuring 
devices, and information about average earnings in an occupation are all usually the 
work of statisticians. 

Statisticians may apply their knowledge of statistical methods to a variety of subject 
areas, such as biology, economics, engineering, medicine, public health, psychology, 
marketing, education, and sports. Many economic, social, political, and military 
decisions cannot be made without statistical techniques, such as the design of 
experiments to gain Federal approval of a newly manufactured drug. Statistics might 
be needed to show whether the seemingly good results of a drug were likely because 
of the drug rather than just the effect of random variation in patient outcomes. 

The referenced section of the U.S. Dept. of Labor, Bureau of Labor Statistics, Occupational Olltlook 
Handbook, 2010-11 ed., available at http://www.bls.gov/oco/ocos045.htm (last accessed January 9, 
2(12). 
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The similarity between the proffered position and statistician positions is that both apply statistics in 
their jobs. The similarity appears to end there, and the record does not show that all positions that 
may involve application of statistics are statistician positions. For instance, in the chapter entitled 
Market and Survey Researchers, the Handbook describes the duties of market research analysts as 
follows: 

Market research analysts help companies understand what types of products people 
want, determine who will buy them and at what price. Gathering statistical data on 
competitors and examining prices, sales, and methods of marketing and distribution, 
they analyze data on past sales to predict future sales. 

Not only does that Handbook chapter indicate that market research analysts gather statistical data, it 
indicates that they gather statistical data of the same type and for the same purpose that the 
beneficiary would gather data in the proffered position. Although counsel asserted that a market 
research analyst would not apply linear regression and correlation to data, he provided no evidence 
in support of that assertion. 

The assertions of counsel are not evidence and thus are not entitled to any evidentiary weight. See 
Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 
1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Unsupported assertions of 
counsel are, therefore, insufficient to sustain the burden of proof. 

The duties the petitioner's CEO attributed to the proffered position appear to be entirely consistent 
with the duties of market research analysts as described in the Handbook. The AAO finds that the 
proffered position is a market research analyst as described in the Handbook. 

The Handbook describes the educational requirements of market and survey researchers, including 
market research analysts, as follows: 

A bachelor's degree is the minimum educational requirement for many market and 
survey research jobs. However, a master's degree is usually required for more 
technical positions. 

In addition to completing courses in business, marketing, and consumer behavior, 
prospective market and survey researchers should take social science courses, 
including economics, psychology and sociology. Because of the importance of 
quantitative skills to market and survey researchers, courses in mathematics, 
statistics, sampling theory and survey design, and computer science are extremely 
helpful. Market and survey researchers often earn advanced degrees in business 
administration, marketing, statistics, communications, or other closely related 
disciplines. 
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That many such positions require a bachelor's degree, and that some require a higher degree, does 
not indicate that such a degree is normally the minimum requirement for market and survey 
researcher positions, including market research analyst positions. 

Further, the Handbook does not suggest that even those positions that require a degree require that 
the degree be in any specific specialty. While it indicates that classes in business, marketing, 
consumer behavior, economics, psychology, sociology, mathematics, statistics, sampling theory and 
survey design, and computer science are desirable, it does not indicate that such positions require a 
degree in, for instance, economics or statistics. In fact, it stipulates that degrees in business 
administration, marketing, or communications may also suffice. The Handbook does not support the 
propositions that the proffered position is a specialty occupation position by virtue of requiring a 
minimum of a bachelor's degree or the equivalent in a specific specialty. 

The petitioner has not demonstrated that a baccalaureate or higher degree or its equivalent is 
normally the minimum requirement for entry into the particular position and has not, therefore, 
satisfied the criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A)(1). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively requires a petitioner to establish that a 
bachelor's degree, in a specific specialty, is common to the petitioner's industry in positions that are 
both: (1) parallel to the proffered position; and (2) located in organizations that are similar to the 
petitioner. 

In determining whether there is such a common degree requirement, factors often considered by 
USCIS include: whether the Handbook reports that the industry requires a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 
1999) (quoting HirdlBlaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As was observed above, the Handbook provides no support for the proposition that the petitioner's 
industry, or any other, requires market and survey researchers, including market research analysts, to 
possess a minimum of a bachelor's degree or the equivalent in a specific specialty. The record 
contains no evidence pertinent to a professional association of market and survey researchers or 
market research analysts that requires a minimum of a bachelor's degree, or the equivalent, in a 
specific specialty as a condition of entry. The record contains no letters or affidavits from others in 
the petitioner's industry. The record contains no other evidence to show that the petitioner's industry 
requires its market and survey researchers or market research analysts to possess a minimum of a 
bachelor's degree or the equivalent in a specific specialty. The petitioner has not demonstrated that 
a requirement of a minimum of a bachelor's degree in a specific specialty or the equivalent is 
common to the petitioner's industry in parallel positions among similar organizations, and has not, 
therefore, satisfied criterion of the first alternative prong of 8 C.F.R. § 214.2(h)( 4 )(iii)(A)(2). 
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The AAO will next consider the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which 
is satisfied if the petitioner establishes that, notwithstanding that other market and survey researcher 
or market research analyst positions in the petitioner's industry may not require a minimum of a 
bachelor's degree, or the equivalent, in a specific specialty, the particular position proffered in the 
instant case is so complex or unique that it can be performed only by an individual with such 
credentials. 

The description of the duties of the proffered position is evidence pertinent to the position's 
complexity or uniqueness. Although counsel has asserted that those duties require a master's degree, 
he has not established that they are unusually complex or unique. Notwithstanding counsel's 
assertions, there is no evidence in the record that compiling and analyzing complex data, performing 
linear regression analysis, analyzing relationships between variables, making recommendations 
based on statistical analysis, and determining the effectiveness of advertising programs through 
linear regression analysis are beyond the ken of market and survey researchers or market research 
analysts without a specialized degree. Even if counsel had demonstrated that performance of the 
requisite statistical analysis required a bachelor's degree, or even a master's degree, there is no 
indication in the record that such analysis is not taught in degree programs in, for instance, 
anthropology, criminology, political science, psychology, sociology, etc. 

For the reasons discussed above, the petitioner has not demonstrated that the proffered position is so 
complex or unique that it can be performed only by an individual with minimum of a bachelor's 
degree or the equivalent in a specific specialty, and the petitioner has not, therefore, satisfied the 
second alternative prong of 8 C.F.R. § 214.2(h)( 4)(iii)(A)(2). 

The record contains no evidence that the petitioner has ever previously hired anyone to fill the 
proffered position, and the petitioner has not, therefore, provided any evidence for analysis under the 
criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A)(3). 

Finally, the AAO will address the alternative criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4), which is 
satisfied if the petitioner establishes that the nature of the specific duties is so specialized and 
complex that knowledge required to perform them is usually associated with the attainment of a 
baccalaureate or higher degree, or the equivalent, in a specific specialty. 

Again, however, the duties of the proffered position contain no indication that they arc usually 
associated with attainment of a bachelor's degree in a specific specialty. Determining statistical 
significance, assisting in coordinating for the titioner's products, advising and 
coordinating with the product and marketing linear regression analysis to 
analyze the relationship between price and quantity sold and the effects of promotional pricing, and 
making recommendations for product deployment with due regard for economies of scale contain no 
indication of requiring a minimum of a bachelor's degree or the equivalent in a specific specialty, 
especially compared to other market and survey researchers and market research analysts, some of 
which the Handbook indicates may not require such a specialized degree. 
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For the reasons discussed above, the petitioner has not satisfied the criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(4). 

The AAO finds that the director was correct in her determination that the record before her failed to 
establish that the beneficiary would be employed in a specialty occupation position, and it also finds 
that the submissions on appeal have not remedied that failure. Accordingly, the appeal will be 
dismissed and the petition denied on this basis. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 V.S.c. §1361. Here, that burden has not been met. 
The appeal will be dismissed and the petition denied. 

ORDER: The appeal is dismissed. The petition is denied. 


