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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. The
petition will be denied.

On the Form I-129 visa petition the petitioner stated that it is a marketing and business development
firm. In response to an inquiry on that form of the number of workers the petitioner employs,
counsel entered “Start-up.” It seeks to employ the beneficiary as a market research analyst and to
classify him as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 US.C. §

1101(a)(15)(H)(i)(b).

The director denied the petition, finding that the petitioner failed to establish that it has standing to
file the instant visa petition as the beneficiary’s prospective United States employer as that term is
defined at 8 C.F.R. §214.2(h)(4)(ii)) or as an agent within the meaning of 8 C.F.R.

§ 214.2(h)(2)(i)(F).

The record of proceeding before the AAQO contains: (1) Form [-129 and supporting documentation;
(2) the director’s request for evidence (RFE); (3) the petitioner’s responses to the RFE; (4) the notice
of decision; and (5) Form 1-290B and supporting materials. The AAO reviewed the record in its
entirety before issuing its decision.

The AAO observes that the petitioner has never claimed to be the beneficiary’s agent, and the record
contains no evidence pertinent to any agency relationship. The remaining issue prong to the issue of
standing is whether the petitioner has established that it meets the regulatory definition of an
intending United States employer within the meaning of section 101(a)(15)(H)(i)(b) of the Act and
8 C.FR. §214.2(h)(4)(ii). Specifically, the AAO must determine whether the petitioner has
established that it will have “an employer-employee relationship with respect to the beneficiary, as
indicated by the fact that it may hire, pay, fire, supervise, or otherwise control the work of any such
employee.” 8 C.F.R. § 214.2(h)(4)(ii)(2).

Section 101(a)(15)(H)(i)(b) of the Act, defines an H-1B nonimmigrant as an alien:

(i) who is coming temporarily to the United States to perform services . . . in a
specialty occupation described in section 1184(i)(1) . . ., who meets the requirements
of the occupation specified in section 1184(i)(2) . . ., and with respect to whom the
Secretary of Labor determines . . . that the intending employer has filed with the
Secretary an application under 1182(n)(1).

The regulation at 8 C.F.R. § 214.2(h)(1)(i) states:

(h) Temporary employees--(1) Admission of temporary employees--(i) General.
Under section 101(a)(15)(H) of the Act, an alien may be authorized to come to the
United States temporarily to perform services or labor for, or to receive training from,
an employer, if petitioned for by that employer. . . .
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“United States employer” is defined in the Code of Federal Regulations at 8 C.F.R. § 214.2(h)(4)(ii)
as follows:

United States employer means a person, firm, corporation, contractor, or other association, or
organization in the United States which:

(1)  Engages a person to work within the United States;

(2) Has an employer-employee relationship with respect to employees under this
part, as indicated by the fact that it may hire, pay, fire, supervise, or otherwise
control the work of any such employee; and

3) Has an Internal Revenue Service Tax identification number.

The record is not persuasive in establishing that the petitioner will have an employer-employee
relationship with the beneficiary.

In an RFE, the service center noted that the beneficiary appears to have an ownership interest in the
petitioner and requested that the petitioner “submit evidence which will establish ownership and
control of the petitioning company.”

In her response, counsel provided no evidence directly relevant to ownership of the company, but
did not dispute that the beneficiary may own some or all of the corporation. Counsel did provide a
copy of the petitioner’s articles of incorporation, which show that, when the petitioner incorporated
on April 30, 2009, shortly before the petitioner filed the instant visa petition, the beneficiary was the
petitioner’s president and sole director." This evidence shows that, at that time, the beneficiary
exercised complete control over the petitioner, and no evidence has been submitted to demonstrate
that he has relinquished any portion of that control.

The director denied the visa petition because he found that the petitioner had not demonstrated that it
would have an employer-employee relationship with the beneficiary, and had not demonstrated,
therefore, that it has standing to submit the instant visa petition.

On appeal, counsel argued that a person’s ownership interest in a corporation does not preclude the
corporation from having an employer-employee relationship with that person. Counsel cited various
non-precedent AAO decisions in support of that assertion and other assertions.

Counsel’s references to AAO non-precedent decisions have no persuasive impact. While 8 C.F.R.
§ 103.3(c) provides that USCIS precedent decisions are binding on all USCIS employees in the
administration of the Act, unpublished decisions are not similarly binding. Furthermore, each

' In fact, this was the second time the petitioner filed the instant visa petition. It was rejected as incomplete
when it was initially filed, on May 20, 2009, twenty days after the petitioner incorporated.
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nonimmigrant petition is a separate proceeding with a separate record. See 8 C.F.R. § 103.8(d). In
making a determination of statutory eligibility, USCIS is limited to the information contained in the
record of proceeding, see 8 C.F.R. § 103.2(b)(16)(ii), and the record presently before the AAO does
not establish the proffered position as a specialty occupation.

The AAO agrees, however, that such an employer-employee relationship between a corporation and
a person with some ownership interest in it is not precluded. The individual facts of the case must be
considered in determining whether an employer-employee relationship exists or would exist.

The record of proceeding contains no indication that the petitioner will employ anyone but the
beneficiary. Further, the timing of the petitioner’s incorporation and the filing of the instant visa
petition suggest that a primary, or even the sole, purpose of creating the petitioner may have been so
that it could file the instant visa petition for the beneficiary. Further still, the evidence demonstrates
that the beneficiary initially exercised, and may still exercise, complete control over the petitioner.
The beneficiary may own the petitioner in its entirety. The percent of the beneficiary’s ownership
cannot be determined with any certainty, of course, because the petitioner did not provide pertinent
evidence, even in the face of a direct request in the RFE, as was noted above.

The primary issue in the present matter is whether the petitioner has established that it meets the
regulatory definition of an intending United States employer as that term is defined at 8 C.F.R.
§ 214.2(h)(4)(ii). Specifically, the AAO must determine whether the petitioner has established that
it will have “an employer-employee relationship with respect to employees under this part, as
indicated by the fact that it may hire, pay, fire, supervise, or otherwise control the work of any such
employee.” 8 C.F.R. § 214.2(h)(4)(ii)(2).

Although “United States employer” is defined in the regulations at 8 C.F.R. § 214.2(h)(4)(ii), it is noted
that the terms “employee,” “employed,” “employment,” and “employer-employee relationship” are not
defined for purposes of the H-1B visa classification even though these terms are used repeatedly in both
the Act and the regulations. Section 101(a)(15)(H)(i)(b) of the Act indicates that an alien coming to
the United States to perform services in a specialty occupation will have an “intending employer”
who will file a labor condition application with the Secretary of Labor pursuant to section 212(n)(1)
of the Act, 8 U.S.C. § 1182(n)(1). The intending employer is described as offering full-time or part-
time “employment” to the H-1B “employee.” Sections 212(n)(1)(A)(i) and 212(n)(2)(C)(vii) of the
Act, 8 U.S.C. §§ 1182(n)(1)(A)(1) and 1182(n)(2)(C)(vii). Further, the regulations indicate that
“United States employers” must file Form 1-129 in order to classify aliens as H-1B temporary
“employees.” 8 C.F.R. §§ 214.2(h)(1) and 214.2(h)(2)(i)(A). Finally, the definition of “United
States employer” indicates in its second prong that the petitioner must have an “employer-employee
relationship” with the “employees under this part,” i.e., the H-1B beneficiary, and that this
relationship be evidenced by the employer’s ability to “hire, pay, fire, supervise, or otherwise control
the work of any such employee.” 8 C.F.R. § 214.2(h)(4)(ii) (defining the term “United States
employer”).

Neither the legacy Immigration and Naturalization Service (INS) nor U.S. Citizenship and
Immigration Services (USCIS) defined the terms “employee,” “employed,” “employment,” or
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“employer-employee relationship™ by regulation for purposes of the H-1B visa classification, even
though the regulation describes H-1B beneficiaries as being “employees” who must have an
“employer-employee relationship” with a “United States employer.”2 Therefore, for purposes of the
H-1B visa classification, these terms are undefined.

A. The Supreme Court Decisions: Darden and Clackamas

The United States Supreme Court has determined that where federal law fails to clearly define the
term “employee,” courts should conclude that the term was “intended to describe the conventional
master-servant relationship as understood by common-law agency doctrine.” Nationwide Mutual
Ins. Co. v. Darden, 503 U.S. 318, 322-323 (1992) (hereinafter “Darden’) (quoting Community for
Creative Non-Violence v. Reid, 490 U.S. 730 (1989)). The Supreme Court stated:

“In determining whether a hired party is an employee under the general common law of
agency, we consider the hiring party’s right to control the manner and means by which the
product is accomplished. Among the other factors relevant to this inquiry are the skill
required; the source of the instrumentalities and tools; the location of the work; the duration
of the relationship between the parties; whether the hiring party has the right to assign
additional projects to the hired party; the extent of the hired party’s discretion over when and
how long to work; the method of payment; the hired party’s role in hiring and paying
assistants; whether the work is part of the regular business of the hiring party; whether the
hiring party is in business; the provision of employee benefits; and the tax treatment of the
hired party.”

Darden, 503 U.S. at 323-324 (quoting Community for Creative Non-Violence v. Reid, 490 U.S. at
751-752); see also Clackamas Gastroenterology Associates, P.C. v. Wells, 538 U.S. at 440
(hereinafter “Clackamas™). As the common-law test contains “no shorthand formula or magic
phrase that can be applied to find the answer, . . . all of the incidents of the relationship must be
assessed and weighed with no one factor being decisive.” Darden, 503 U.S. at 324 (quoting NLRB
v. United Ins. Co. of America, 390 U.S. 254, 258 (1968)).

Within the context of H-1B nonimmigrant petitions, when an alien beneficiary is also a partner,
officer, member of a board of directors, or a major shareholder, the beneficiary may only be defined
as an “employee” having an “employer-employee relationship” with a “United States employer” if
he or she is subject to the organization’s “control.” 8 C.F.R. § 214.2(h)(4)(ii}(2). The Supreme

?> Under 8 C.F.R. § 214.2(h)(2)(i)(F), it is possible for an “agent” who will not be the actual “cmployer” of a
beneficiary to file an H petition on behalf of the actual employer and the alien. While an employment agency
may petition for the H-1B visa, the ultimate end-user of the alien’s services is the “true employer” for H-1B
visa purposes, since the end-user will “hire, pay, fire, supervise, or otherwise control the work™ of the
beneficiary “at the root level.” Defensor v. Meissner, 201 F.3d 384, 387-388 (5th Cir. 2000). Accordingly,
despite the intermediary position of the employment agency, the ultimate employer must still satisfy the
requirements of the statute and regulations: “To interpret the regulations any other way would lead to an
absurd result.” /d. at 388.
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Court decision in Clackamas specifically addressed whether a shareholder-director is an employee
and stated that six factors are relevant to the inquiry. 538 U.S. at 449-450. According to Clackamas,
the factors to be addressed in determining whether a worker, who is also an owner of the
organization, is an employee include:

° Whether the organization can hire or fire the individual or set the rules and
regulations of the individual’s work.

° Whether and, if so, to what extent the organization supervises the individual’s work.
° Whether the individual reports to someone higher in the organization.

. Whether and, if so, to what extent the individual is able to influence the organization.
. Whether the parties intended that the individual be an employee, as expressed in

written agreements or contracts.
) Whether the individual shares in the profits, losses, and liabilities of the organization.
Clackamas, 538 U.S. at 449-450; see also EEOC New Compliance Manual at § 2-111(A)(1)(d).

Again, this list need not be exhaustive and such questions cannot be decided in every case by a
“shorthand formula or magic phrase.” Clackamas at 450 (citing Darden, 503 U.S. at 324).

B. No Congressional Intent to Expand Common Law Agency Definitions

While the Darden court considered only the definition of “employee” under the Employee
Retirement Income Security Act of 1974 (“ERISA™), 29 U.S.C. § 1002(6), and did not address the
definition of “employer,” courts have generally refused to extend the common law agency definition
to ERISA’s use of employer because “the definition of ‘employer’ in ERISA, unlike the definition of
‘employee,’ clearly indicates legislative intent to extend the definition beyond the traditional
common law definition.” See, e.g., Bowers v. Andrew Weir Shipping, Ltd., 810 F. Supp. 522
(S.D.N.Y. 1992), aff 'd, 27 F.3d 800 (2nd Cir. 1994), cert. denied, 513 U.S. 1000 (1994).

In this matter, the Act does not exhibit a legislative intent to extend the definition of “employer” in
section 101(a)(15)(H)(i)(b) of the Act, “employment” in section 212(n)(1)(A)(i) of the Act, or
“employee” in section 212(n)(2)(C)(vii) of the Act beyond the traditional common law definitions.
See generally 136 Cong. Rec. S17106 (daily ed. Oct. 26, 1990); 136 Cong. Rec. H12358 (daily ed.
Oct. 27, 1990). Instead, in the context of the H-1B visa classification, the regulations define the term
“United States employer” to be even more restrictive than the common law agency definition. A
federal agency’s interpretation of a statute whose administration is entrusted to it is to be accepted
unless Congress has spoken directly on the issue. See Chevron, U.S.A., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 844-845 (1984).
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The regulatory definition of “United States employer” requires H-1B employers to have a tax
identification number, to engage a person to work within the United States, and to have an
“employer-employee relationship” with the H-1B “employee.” 8 C.F.R. § 214.2(h)(4)(i1).
Accordingly, the term “United States employer” not only requires H-1B employers and employees to
have an “employer-employee relationship” as understood by common-law agency doctrine, it
imposes additional requirements of having a tax identification number and to employ persons in the
United States. The lack of an express expansion of the definition regarding the terms “employee,”
“employed,” “employment” or “employer-employee relationship” indicates that the regulations do
not intend to extend the definition beyond “the traditional common law definition.”

Therefore, in the absence of an express Congressional intent to impose broader definitions, both the
“conventional master-servant relationship as understood by common-law agency doctrine” and the
Darden construction test apply to the terms “employee,” “employer-employee relationship,”
“employed,” and “employment” as used in section 101(a)(15)(H)(i)(b) of the Act, section 212(n) of
the Act, and 8 C.F.R. § 214.2(h).’

Finally, if the statute and the regulations were somehow read as extending the definition of employee
in the H-1B context beyond the traditional common law definition, this interpretation would thwart
congressional design and lead to an absurd result when considering the $750 or $1,500 fee imposed
on H-1B employers under section 214(c)(9) of the Act, 8 U.S.C. § 1184(c)(9). As 20 C.F.R.
§ 655.731(c)(10)(ii) mandates that no part of the fee imposed under section 214(c)(9) of the Act
shall be paid, “directly or indirectly, voluntarily or involuntarily,” by the beneficiary, it would not
appear possible to comply with this provision in a situation in which the beneficiary is his or her own
employer, especially where the requisite “control” over the beneficiary has not been established by
the petitioner.

Likewise, the “mere existence of a document styled ‘employment agreement’ shall not lead
inexorably to the conclusion that the worker is an employee. Clackamas, 538 U.S. at 450. “Rather,
as was true in applying common-law rules to the independent-contractor-versus-employee issue
confronted in Darden, the answer to whether a shareholder-director is an employee depends on “all
of the incidents of the relationship . . . with no one factor being decisive.”” Id. at 451 (quoting
Darden, 503 U.S. at 324).

Given the extent of the control that the beneficiary appears to wield over the petitioner, that the
petitioner would assign the beneficiary’s duties, and supervise him and direct him in their
performance, appears to be impossible. The evidence, therefore, is insufficient to establish that the
petitioner qualifies as a United States employer, as defined by 8 C.F.R. § 214.2(h)(4)(ii). Based on
the tests outlined above, the petitioner has not established that it will be a “United States employer”

* That said, there are instances in the Act where Congress may have intended a broader application of the term
“employer” than what is encompassed in the conventional master-servant relationship. See, e.g., section
214(c)(2)(F) of the Act, 8 U.S.C. § 1184(c)(2)(F) (referring to “unaffiliated employers” supervising and
controlling L-1B intracompany transferees having specialized knowledge); section 274A of the Act, 8 U.S.C.
§ 1324a (referring to the employment of unauthorized aliens).
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having an “employer-employee relationship” with the beneficiary as an H-1B temporary
“employee.” 8 C.F.R. § 214.2(h)(4)(ii).

The petitioner has not established that it has standing to submit the instant visa petition as either the
beneficiary’s prospective employer or its agent. The appeal will be dismissed and the petition will
be denied on this basis.

The record suggests an additional issue that was not described in the decision of denial. As was
noted above, in the June 16, 2009 RFE, the service center requested, . . . evidence which will
establish ownership and control of the petitioning company.” [Emphasis supplied.]

Counsel did not provide evidence pertinent to the ownership of the petitioner. Evidence of
ownership is relevant to the relationship between the petitioner and the beneficiary, which bears
upon the material issue of whether the beneficiary has standing to file the instant visa petition for the
beneficiary. Failure to submit requested evidence that precludes a material line of inquiry shall be
grounds for denying the petition. 8 C.F.R. § 103.2(b)(14). The appeal will be dismissed and the visa
petition will be denied on this additional basis.

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
Cal. 2001), affd, 345 F.3d 683 (9™ Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004) (noting that the AAO conducts appellate review on a de novo basis).

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.



