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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is

now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed.
The petition will remain denied.

The petitioner claims to be a medical practice established in 2006. It seeks to employ the
beneficiary as an internist and to classify him as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1101(a)(15)(H)(i)().

The director denied the petition upon finding that the petitioner did not qualify as a "U.S.
employer." The director further found that the beneficiary was ineligible for a change of status
because he did not qualify for a waiver of the two-year foreign residency requirement under section
212(e) of the Act, 8 U.S.C. § 1282(¢).

The record of proceeding before the AAO contains: (1) Form I-129 and supporting
documentation; (2) the director's RFE; (3) the petitioner's response to the RFE; (4) the notice of
decision; and (5) the Form 1-290B and supporting materials. The AAO reviewed the record in its
entirety before issuing its decision.

In the petition signed on October 22, 2009, the petitioner indicated that it wished to employ the
beneficiary as an internist from December 15, 2009 to December 14, 2012 at an annual salary of
$193,000.

The petition was accompanied, in relevant part, by a copy of the certified Labor Condition
Application (LCA), a copy of a 2006 employment agreement between the beneficiary and the
petitioner, tax and incorporation documentation pertaining to the petitioner’s business, the
petitioner’s corporate operating agreement and exhibits, and evidence relating to the petitioner’s
payroll, and the beneficiary's immigration status and professional credentials.

On November 10, 2009, the director issued an RFE advising the petitioner, in part, to submit a
more detailed description of the petitioner’s business organization and to clarify the petitioner’s
employer-employee relationship with the beneficiary. The director also requested evidence
relating to the beneficiary’s waiver of the foreign residence requirement in section 212(e) of the
Act.

On December 21, 2009, the petitioner, through counsel, submitted a response to the director’s
RFE. The petitioner’s response indicated, in relevant part, that the beneficiary is its “sole
member (owner) and managing member.” A copy of the petitioner’s corporate agreement is
attached to the response.

The director denied the petition on January 4, 2010.

On appeal, the petitioner, through counsel, submits a brief maintaining that the petitioner and the
beneficiary are two separate entities and that their employer-employee relationship has been
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established. The petitioner further claims that the beneficiary has fulfilled the requirements for a
waiver of the two-year foreign residence requirement in section 212(e) of the Act.

Section 101(a)(15)(H)(i)(b) of the Act defines an H-1B nonimmigrant in pertinent part as an
alien:

subject to section 212(j)(2), who is coming temporarily to the United States to
perform services . . . in a specialty occupation described in section 214(i)(1) . . .,
who meets the requirements for the occupation specified in section 214(i)(2) . . .,
and with respect to whom the Secretary of Labor determines and certifies to the
[Secretary of Homeland Security] that the intending employer has filed with the
Secretary [of Labor] an application under section 212(n)(1) . . . .

The term "United States employer" is defined in the Code of Federal Regulations at 8 C.F.R.
§ 214.2(h)(4)(ii) as follows:

United States employer means a person, firm, corporation, contractor, or other
association, or organization in the United States which:

(1) Engages a person to work within the United States;

(2)  Has an employer-employee relationship with respect to employees under
this part, as indicated by the fact that it may hire, pay, fire, supervise, or
otherwise control the work of any such employee; and

3) Has an Internal Revenue Service Tax identification number.
(Emphasis added); see also 56 Fed. Reg. 61111, 61121 (Dec. 2, 1991).

The AAO finds that the petitioner has failed to establish that it meets the regulatory definition of
a United States employer as that term is defined at 8 C.F.R. § 214.2(h)(4)(ii). Specifically, by
the petitioner’s own admission, it is solely owned and managed by the beneficiary. The LCA
submitted with the petition, as well as the petitioner’s corporate operating agreement and
organization documents, are signed by or otherwise indicate that the beneficiary is the sole
member and owner of the petitioner’s business. The petitioner cannot thus establish that it will
have "an employer-employee relationship with respect to employees under this part, as indicated
by the fact that it may hire, pay, fire, supervise, or otherwise control the work of any such
employee." 8 C.F.R. § 214.2(h)(4)(ii).

Neither the legacy Immigration and Naturalization Service ("INS") nor U.S. Citizenship and
Immigration Services ("USCIS") defined the terms "employee" or "employer-employee
relationship” by regulation for purposes of the H-1B visa classification, even though the
regulation describes H-1B beneficiaries as being "employees" who must have an "employer-
employee relationship" with a "United States employer." Id. Therefore, for purposes of the H-1B
visa classification, these terms are undefined.
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The United States Supreme Court has determined that where federal law fails to clearly define
the term "employee," courts should conclude that the term was "intended to describe the
conventional master-servant relationship as understood by common-law agency doctrine.”
Nationwide Mutual Ins. Co. v. Darden, 503 U.S. 318, 322-323 (1992) (hereinafter "Darden")
(quoting Community for Creative Non-Violence v. Reid, 490 U.S. 730 (1989)). The Supreme
Court stated:

"In determining whether a hired party is an employee under the general common law of
agency, we consider the hiring party's right to control the manner and means by which
the product is accomplished. Among the other factors relevant to this inquiry are the skill
required; the source of the instrumentalities and tools; the location of the work; the
duration of the relationship between the parties; whether the hiring party has the right to
assign additional projects to the hired party; the extent of the hired party's discretion over
when and how long to work; the method of payment; the hired party's role in hiring and
paying assistants; whether the work is part of the regular business of the hiring party;
whether the hiring party is in business; the provision of employee benefits; and the tax
treatment of the hired party."

Darden, 503 U.S. at 323-324 (quoting Community for Creative Non-Violence v. Reid, 490 U.S.
at 751-752); see also Clackamas Gastroenterology Associates, P.C. v. Wells, 538 U.S. at 440
(hereinafter "Clackamas"). As the common-law test contains "no shorthand formula or magic
phrase that can be applied to find the answer, . . . all of the incidents of the relationship must be
assessed and weighed with no one factor being decisive." Darden, 503 U.S. at 324 (quoting
NLRB v. United Ins. Co. of America, 390 U.S. 254, 258 (1968)).

Within the context of H-1B nonimmigrant petitions, when an alien beneficiary is also a partner,
officer, member of a board of directors, or an owner of the corporation, the beneficiary may only
be defined as an "employee" having an "employer-employee relationship” with a "United States
employer" if he or she is subject to the organization's "control.” 8 C.F.R. § 214.2(h)(4)(ii). The
Supreme Court decision in Clackamas specifically addressed whether a shareholder-director is
an employee and stated that six factors are relevant to the inquiry. 538 U.S. at 449-450.
According to Clackamas, the factors to be addressed in determining whether a worker, who is
also an owner of the organization, is an employee include:

) Whether the organization can hire or fire the individual or set the rules and
regulations of the individual's work.

° Whether and, if so, to what extent the organization supervises the individual's
work.

) Whether the individual reports to someone higher in the organization.

° Whether and, if so, to what extent the individual is able to influence the

organization.
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) Whether the parties intended that the individual be an employee, as expressed in
written agreements or contracts.
° Whether the individual shares in the profits, losses, and liabilities of the

organization.

Clackamas, 538 U.S. at 449-450; see also New Compliance Manual, Equal Employment
Opportunity Commission, § 2-III(A)(1)(d), (EEOC 2006).

The term "United States employer” in the Act not only requires H-1B employers and employees
to have an "employer-employee relationship" as understood by common-law agency doctrine, it
imposes additional requirements of having a tax identification number and to employ persons in
the United States. The lack of an express expansion of the definition regarding the terms
"employee" or "employer-employee relationship” combined with the agency's otherwise
generally circular definition of United States employer in 8 C.F.R. § 214.2(h)(4)(ii) indicates that
the regulations do not intend to extend the definition beyond "the traditional common law
definition" or, more importantly, that construing these terms in this manner would thwart
congressional design or lead to absurd results. Cf. Darden, 503 U.S. at 318- 319.

Therefore, in the absence of an express congressional intent to impose broader definitions, both
the "conventional master-servant relationship as understood by common-law agency doctrine”
and the Darden construction test apply to the terms "employee" and "employer-employee
relationship" as used in section 101(a)(15)(H)(i)(b) of the Act, section 212(n) of the Act, and 8
C.F.R. §214.2(h).>

In the past, the legacy INS considered the employment of principal stockholders by petitioning
business entities in the context of employment-based classifications. However, these precedent
decisions can be distinguished from the present matter.

The decisions in Matter of Aphrodite Investments Ltd., 17 1&N Dec. 530 (Comm'r 1980) and
Matter of Allan Gee, Inc., 17 1&N Dec. 296 (Reg. Comm'r 1979) both conclude that corporate
entities may file petitions on behalf of beneficiaries who have substantial ownership stakes in

' To the extent the regulations are ambiguous with regard to the terms "employee” or "employer-employee
relationship," the agency's interpretation of these terms should be found to be controlling unless "‘plainly
erroneous or inconsistent with the regulation." Auer v. Robbins, 519 U.S. 452, 461 (1997) (citing
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 359, 109 S.Ct. 1835, 1850, 104 L.Ed.2d 351
(1989) (quoting Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414, 65 S.Ct. 1215, 1217, 89 L.Ed.
1700 (1945)).

2 That said, there are instances in the Act where Congress may have intended a broader application of the
term "employer" than what is encompassed in the conventional master-servant relationship. See, e.g.,
section 214(c)(2)(F) of the Act, 8 US.C. § 1184(c)(2)(F) (referring to "unaffiliated employers"
supervising and controlling L-1B intracompany transferees having specialized knowledge); section 274A

of the Act, 8 U.S.C. § 1324a (referring to the employment of unauthorized aliens).
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those entities. The AAO does not question the soundness of this particular conclusion and does
not take issue with a corporation's ability to file an immigrant or a nonimmigrant visa petition.
The cited decisions, however, do not address an H-1B petitioner's burden to establish that an
alien beneficiary will be a bona fide "employee" of a "United States employer" or that the two
parties will otherwise have an "employer-employee relationship." See id; 8 CF.R. §
214.2(h)(4)(ii).

Although an H-1B petitioner may file a visa petition for a beneficiary who is its sole or primary
owner, this does not necessarily mean that the beneficiary will be a bona fide "employee"
employed by a "United States employer" in an "employer-employee relationship." See
Clackamas, 538 U.S. at 440. Thus, while a corporation that is solely or substantially owned by a
beneficiary is not prohibited from filing an H-1B petition on behalf of its alien owner, the
petitioner must nevertheless establish that it will have an "employer-employee relationship" with
the beneficiary as understood by common-law agency doctrine.

Therefore, in considering whether or not one will be an "employee" in an "employer-employee
relationship" with a "United States employer" for purposes of H-1B nonimmigrant petitions,
USCIS must focus on the common-law touchstone of "control." Clackamas, 538 U.S. at 450;
see also 8 C.F.R. § 214.2(h)(4)(ii) (defining a "United States employer" as one who "has an
employer-employee relationship with respect to employees under this part, as indicated by the
fact that it may hire, pay, fire, supervise, or otherwise control the work of any such employee
...." (emphasis added)).

The factors indicating that a worker is or will be an "employee" of an "employer" are clearly
delineated in both the Darden and Clackamas decisions. Darden, 503 U.S. at 323-324;
Clackamas, 538 U.S. at 445; see also Restatement (Second) of Agency § 220(2) (1958). Such
indicia of control include when, where, and how a worker performs the job; the continuity of the
worker's relationship with the employer; the tax treatment of the worker; the provision of
employee benefits; and whether the work performed by the worker is part of the employer's
regular business. See Clackamas, 538 U.S. at 445; see also New Compliance Manual, Equal
Employment Opportunity Commission, § 2-III(A)(1) (adopting a materially identical test and
indicating that said test was based on the Darden decision); see also Defensor v. Meissner, 201
F.3d 384, 388 (5™ Cir. 2000) (determining that hospitals, as the recipients of beneficiaries'
services, are the "true employers" of H-1B nurses under 8 C.F.R. § 214.2(h), even though a
medical contract service agency is the actual petitioner, because the hospitals ultimately hire,
pay, fire, supervise, or otherwise control the work of the beneficiaries).

Moreover and as detailed above, in addition to the sixteen factors relevant to the broad question
of whether a person is an employee, there are six factors to be considered relevant to the
narrower question of whether a shareholder-director is an employee. See Clackamas, 538 U.S. at
449, These factors include whether the organization can hire or fire the individual; whether and
to what extent the organization supervises the individual's work; whether the individual reports
to a more senior officer or employee of the organization; and whether the individual shares in the
organization's profits, losses, and liabilities. Id. at 449-450.
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It is important to note, however, that the factors listed in Darden and Clackamas are not
exhaustive and must be evaluated on a case-by-case basis. Other aspects of the relationship
between the parties relevant to control may affect the determination of whether an employer-
employee relationship exists. Furthermore, not all or even a majority of the listed criteria need
be met; however, the fact finder must weigh and compare a combination of the factors in
analyzing the facts of each individual case. The determination must be based on all of the
circumstances in the relationship between the parties, regardless of whether the parties refer to it
as an employee or as an independent contractor relationship. See Clackamas, 538 U.S. at 448-
449; New Compliance Manual at § 2-11I(A)(1).

Moreover, when examining the factors relevant to determining control, USCIS must assess and
weigh each actual factor itself as it exists or will exist and not the claimed employer's right to
influence or change that factor, unless specifically provided for by the common-law test. See
Darden, 503 U.S. at 323-324. For example, while the assignment of additional projects is
dependent on who has the right to assign them, it is the actual source of the instrumentalities and
tools that must be examined, not who has the right to provide the tools required to complete an
assigned project. See id. at 323.

In applying the test as outlined in Clackamas, the mere fact that a "person has a particular title -
such as partner, director, or vice president — should not necessarily be used to determine whether
he or she is an employee or a proprietor." Clackamas, 538 U.S. at 450; cf. Matter of Church
Scientology International, 19 1&N Dec. 593, 604 (Comm'r 1988) (stating that a job title alone is
not determinative of whether one is employed in an executive or managerial capacity).
Likewise, the "mere existence of a document styled 'employment agreement™ shall not lead
inexorably to the conclusion that the worker is an employee. Clackamas, 538 U.S. at 450.
"Rather, as was true in applying common-law rules to the independent-contractor-versus-
employee issue confronted in Darden, the answer to whether a shareholder-director is an
employee depends on 'all of the incidents of the relationship . . . with no one factor being
decisive." Id. at 451 (quoting Darden, 503 U.S. at 324).

Applying the Darden and Clackamas tests to this matter, the petitioner has failed to establish that
it will be a "United States employer" having an "employer-employee relationship" with the
beneficiary as an H-1B temporary "employee." As explained above, the evidence demonstrates
that the beneficiary is the majority shareholder of the petitioning corporation. The beneficiary is
one of two members of the petitioner's Board of Directors, and cannot be outvoted by the other
member of the Board over his own objection, including on a decision to remove himself, the
beneficiary, from the Board. Further, the record indicates that the petitioner will exercise little or
no supervision over the beneficiary, that the beneficiary exerts significant influence over the
organization, and the beneficiary shares in the profits, losses, and liabilities of the organization.
Thus, the petitioner cannot establish that, based on all of the incidents of the relationship, the
beneficiary's work will be "controlled" by the petitioner such that it will have an employer-
employee relationship with the beneficiary.

Having found that the petitioner does not qualify as a U.S. employer under the Act, the AAO
need not address the issue of the beneficiary’s eligibility for a waiver of the two-year foreign
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residence requirement in section 212(e) of the Act. The AAO in any event notes that this
admission eligibility issue is not pertinent to the question of whether the petitioner has fulfilled
the requirements for H-1B visa classification.

The appeal will be dismissed and the petition will remain denied. In visa petition proceedings,
the burden of proving eligibility for the benefit sought remains entirely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition remains denied.



