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INSTRUCTIONS:

Enclosed please find the decision of the Administralive Appeals Office in your case. All of the
documents related to this matter have been returned to the office that originally decided your case. Please
be advised that any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen.
The specific requirements for filing such a requcest can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form [-290B, Notice of Appeal or
Motion, with a fee of $630. Pleasc bc aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must
be filed within 30 days of the decision that the motion sceks to reconsider or reopen.
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DISCUSSION: The director of the California Service Center denied the nonimmigrant visa
petition and the matter is now before the Administrative Appeals Office (AAQ) on appeal. The
appeal will be dismissed. The petition will remain denied.

The petitioner claims to be a technology and media company established in 2006. It employs 23
employees and has a gross annual income of $1.19 million. It seeks to employ the beneficiary as
a marketing consuitant pursuant to scction 101(a)(15)(H)(i}b) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15}H)(i}(b). The director denied the petition
concluding that the proffered position is not a specialty occupation.

The record of proceeding before the AAO contains: (1) Form [-129 and supporting
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response (o the
director's RFE; (3) the director's denial letter; and (4) Form 1-290B and supporting statement.
The AAOQ reviewed the record in its entirety before reaching its decision.

The only issue for consideration is whether the petitioner's proffered position qualifies as a
specialty occupation. To meet its burden of proof in this regard, the petitioner must establish that
the employment it is offering to the beneficiary meets the following statutory and regulatory
requirements:

Section 214(1)(1) of the Act, 8 U.S.C. § 1184(1)(1) defines the term “specialty occupation™ as one
that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United
States.

The term “specialty occupation™ is further defined at 8 C.F.R. § 214.2(h)(4)(i1} as:

An occupation which requires [1] theoretical and practical application of a body
of highly specialized knowledge in fields of human endeavor including, but not
limited to, architecture, engineering, mathematics, physical sciences, social
sciences, medicine and health, education, business specialties, accounting, law,
theology, and the arts, and which requires [2] the attainment of a bachelor’s
degree or higher in a specific specialty, or its equivalent, as a minimum for entry
into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must
also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the
minimum requirement for entry into the particular position;
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(2) The degree requirement is common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position;
or

(4) The nature of the specific duties is so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(it1){A) must logically be read together
with section 214(i)}(1) of the Act and 8 C.F.R. § 214.2(h)(4)(i1). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the
statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that
construction of language which takes into account the design of the statute as a whole is
preterred); see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489
U.S. 561 (1989); Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8
C.F.R. § 214.2(h)}(4)(iii)(A) should logically be read as being necessary but not necessarily
sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise
interpret this section as stating the necessary and sufficient conditions for meeting the definition
of specialty occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
F.3d 384, 387 (5‘h Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R.
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position
must meet, supplementing the statutory and regulatory definitions of specialty occupation.

Consonant with section 214(i){(1) of the Act and the regulation at 8 C.F.R. § 214.2(h}(4)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is dircctly rclated to the proffered position. Applying this
standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be employed
as engineers, computer scientists, certified public accountants, college professors, and other such
occupations. These professions, for which petitioners have regularly been able to establish a
minimum entry requirement in the United States of a baccalaureate or higher degree in a specific
specialty, or its equivalent, fairly represent the types of specialty occupations that Congress
contemplated when it created the H-1B visa category.

The petitioner states that it is seeking the beneficiary's services as a marketing consultant. In a
November 24, 2009 letter, the petitioner stated that it seeks the beneficiary’s services for a
temporary period of three years at an annual salary of $80,000. As marketing consultant, the
petitioner states that the beneficiary will be responsible for developing marketing strategies for
its corporate clients. Additionally, she will be expected to conduct market research and analysis
in order to provide clients with a report outlining the benefits of using the petitioner’s product.
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The duties also include overseeing and coordinating with the petitioner's design team of three
graphic designers and one information technology professional. Lastly, the duties include
oversight of the day-to-day operations of client websites, as well as design, launch and
promotion of consumer engagement or sales campaigns.

The petitioner's initial letter does not state its minimum requirements for the proffered position.
The petitioner indicates that the beneficiary holds a master's degree in business administration
awarded by Northwestern University in Illinois. The beneficiary’s bachelor's degree was
obtained at Indiana University.

On December 2, 2009, the director issued an RFE requesting additional evidence that the
proffered position is a specialty occupation. The director also asked the petitioner to indicate
whether a specialty occupation exists for the beneficiary within the petitioner's business and, if
not, to provide end-client contracts, statements of work, work orders, etc.

The petitioner responded to the director's request on December 22, 2009. The response includes,
in relevant part, a letter from the petitioner, an opinion letter signed by Professor !
excerpts from U.S. Department of Labor publications relevant to marketing consultants, a letter
from | BB Corporations, and an organizational chart for the petitioner's company.

The director denied the petition on January 7, 2010.

On appeal, the petitioner, through counsel, notes that the director erred in considering the
petitioner as a company that engages in computer-related consultancy. The petitioner states that
it is a social technology and media company that provides services to clients including product
rankings and customer feedback. The petitioner maintains that the beneficiary's work is in a
specialty occupation requiring a bachelor's degree.

The duties described by the petitioner are similar to those listed for the position of market
research analyst in the U.S. Department of Labor’s Occupational Outlook Handbook
(Handbook), 2010-2011 edition. The Handbook does not indicate that entry into positions in that
occupation normally requires at least a bachelor's degree, or the equivalent, in a specific
specialty. Dept. of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2010-11
ed., available at http://www.bls.gov/oco/ocos013.htm (last accessed January 3, 2012).

While the Handbook reports that a baccalaureate degree is the minimum educational requirement
for many market and survey research jobs, it does not indicate that the degrees held by such
workers must be in a specific specialty that is directly related to market research, as would be
required for the occupational category to be recognized as a specialty occupation. See id. This is
evident in the range of qualifying degrees indicated in the Significant Points section that
introduces the Handbook's chapter “Market and Survey Researchers,” which states: “Market and
survey researchers can enter the occupation with a bachelor's degree, but those with a master’s or
Ph.D. in marketing or a social science should enjoy the best opportunities.” Id.

That the Handbook does not indicate that market research analyst positions normally require at
least a bachelor's degree in a specific specialty is also evident in the following discussion in the
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“Training, Other Qualifications, and Advancement” section of its chapter “Market and Survey
Researchers,” which does not specify a particular major or academic concentration:

A bachelor's degree is the minimum educational requirement for many market and
survey research jobs. However, a master's degree is usually required for more
technicat positions.

In addition to completing courses in business, marketing, and consumer behavior,
prospective market and survey rescarchers should take social science courses,
including economics, psychology, and sociology. Because of the importance of
guantitative skills to market and survey researchers, courses in mathematics,
statistics, sampling theory and survey design, and computer science are extremely
helpful. Market and survey researchers often earn advanced degrees in business
administration, marketing, statistics, communications, or other closely related
disciplines.

Id.. Because the Handbook indicates that entry into the market research analyst occupation does
not normally require a degree in a specitic specialty, which is in accordance with the petitioner’s
example of not requiring at least a bachelor’s degree or equivalent in a specific specialty for the
proffered position, the Handbhook does not support the proffered position as being a specialty
occupation.

As the evidence of record does not establish that the particular position here proffered is one for
which the normal minimum entry requirement is a baccalaureate or higher degree, or the
equivalent, in a specific specialty closely related to the position’s duties, the petitioner has not
satisfied the criterion at 8 C.F.R. § 214.2(h)(4)(1ii)}(A)(1).

Next, the AAQO finds that the petitioncr has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)(4)(ii1)(A)2). This prong alternatively requires a petitioner to establish that a
bachelor's degree, in a specific specialty, is common to the petitioner's industry in positions that
are both: (1) parallel to the proffered position; and (2) located in organizations that are similar to
the petitioner.

In determining whether there is such a common degree requirement, factors often considered by
USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry's professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms “routinely
employ and recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151,
1165 (D.Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y.
1989)).

The petitioner submits a letter from Professor ||l pvrporting to establish that the
proffered position is in a specialty occupation. The AAO may, in its discretion, use as advisory
opinion statements submitted as cxpert testimony. However, where an opinion is not in accord
with other information or is in any way questionable, the AAO is not required to accept or may
give less weight to that evidence. Muatter of Curon International, 19 1&N Dec. 791 (Comm'r
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1988). Professor- concludes that "bachelor's-level training in marketing, business or a
related field" is required to properly perform the duties of a marketing consultant within the
petitioner's organization. He does not state that a bachelor's degree in a specific specialty is the
minimum entry requirement for the position of marketing consultant.

Even if established by the evidence of record, which it is not, the requirement of a bachelor’s
degree in business administration is inadequate to establish that a position qualifies as a specialty
occupation. A petitioner must demonstrate that the proffered position requires a precise and
specific course of study that relates directly and closely to the position in question. Since there
must be a close corollary between the required specialized studies and the position, the
requirement of a degree with a generalized title, such as business administration, without further
specification, does not establish the position as a specialty occupation. See Matter of Michael
Hertz Associates, 19 I&N Dec. 558.

To prove that a job requires the theoretical and practical application of a body of specialized
knowledge as required by Section 214(i)(1) of the Act, a petitioner must establish that the
position requires the attainment of a bachelor’s or higher degree in a specialized field of study.
USCIS interprets the degree requirement at 8 C.F.R. § 214.2(h)(4)(iii)(A)(1) to require a degree
in a specific specialty that is directly related to the proposed position. USCIS has consistently
stated that, although a general-purpose bachelor's degree, such as a degree in business
administration, may be a legitimate prerequisite for a particular position, requiring such a degree,
without more, will not justify a finding that a particular position qualifies for classification as a
specialty occupation. See Roval Siam Corp. v. Chertoff, 484 F.3d 189, 2007 WL 1228792 (C.A.
1 (Puerto Rico) 2007).

The petitioner has also not satisfied the second alternative prong of 8 CJF.R. §
214.2(h)(4)(iii)(A)2), which provides that “an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree.” The
petitioner did not submit any documentation to evidence, such as a job posting or evidence
relating to prior recruitment efforts, that the proffered position requires at least a bachelor’s
degree or the equivalent in a specific specialty. Going on record without supporting
documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Maiter of Treasure
Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). As the record has not cstablished a
prior history of hiring for the proftered position only persons with at least a bachelor's degree in
a specific specialty, the petitioner has not satisfied the third criterion of § CF.R. §
214.2(h)(4)(ii)(A).

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 214.2(h)(4)(ii1)(A),
which is reserved for positions with specific duties so specialized and complex that their
performance requires knowledge that is usually associated with the attainment of & baccalaureate
or higher degree in a specific specialty or its equivalent. The proposed duties have not been
described with sufficient specificity to show that they are more specialized and complex than
market-research-analyst positions that are not usually associated with a degree in a specific
specialty.




Page 7

Therefore, the petitioner has failed to establish that the proffered position qualifies as a specialty
occupation under any of the requirements at 8 C.F.R. § 214.2(h)(4)(iii)(A).

The AAQ conducts appellate review on a de nove basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004). The petition will be denied and the appeal dismissed for the above stated
reasons, with each considered as an indcpendent and alternative basis for the decision. In visa
petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. § 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition remains denied.




