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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is

now on appeal before the Adminisirative Appeals Officc (AAQO). The appeal will be dismissed.
The petition will be denied.

On the Form 1-129 visa petition, the petitioner describes itself as a convenience store that sells
food and gasoline. In order to employ the beneficiary in what it designates as a store manager
position, the petitioner seeks to classify him as a nonimmigrant worker in a specialty occupation
pursuant to section 101(a)(15}H)(i)(b) of the Immigration and Nationality Act (the Act),
8 US.C. § 1101(a)(15)(H)i)(b). The director denied the petition on the grounds that the
petitioner failed to establish that the proffered position qualifies for classification as a specialty
occupation.

The record of proceeding before the AAO contains: (1) the Form I-129 and supporting
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the
RFE; (4) the notice of decision: and (5) the Form 1-290B and supporting materials. The AAO
reviewed the record in its entirety before issuing its decision.

The primary issue for consideration is whether the petitioner's proffered position qualifies as a
specialty occupation. To meet its burden of proof in this regard, the petitioner must establish that
the employment it is offering to the beneficiary meets the following statutory and regulatory
requirements:

Section 214(1)1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term “specialty occupation” as an
occupation that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or
its equivalent) as a minimum for entry into the occupation in the
United States.

The regulation at 8 C.F.R. § 214.2(h)(4)(11) states, in pertinent part, the following:

Specialty occupation means an occupation which [(1)] requires theoretical and
practical application of a body of highly specialized knowledge in fields of
human endeavor including, but not limited to, architecture, engineering,
mathematics, physical sciences, social sciences, medicine and health,
education. business specialties, accounting, law, theology, and the arts, and
which [(2)] requires the attainment of a bachclor's degree or higher in a
specific specialty, or its equivalent, as a minimum for entry into the
occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)}(4)(ii1)(A), to qualify as a specialty occupation, a proposed
position must also meet one of the following criteria:
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(1) A baccalaureate or higher degree or its equivalent is normally the
minimum requirement for entry into the particular position;

(2 The degree requirement is common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may
show that its particular position is so complex or unique that it can be
performed only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the
position; or

(4) The nature of the specific duties [1s] so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together
with section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h){(4)(ii). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the
statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988} (holding that
construction of language which takes into account the design of the statute as a whole is
preferred); see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489
U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8
C.FR. § 214.2(h)4)(iii)(A) should logically be read as being necessary but not necessarily
sutficient to meet the statutory and regulatory definition of specialty occupation. To otherwise
interpret this section as stating the necessary and sufficient conditions for meeting the definition
of specialty occupation would result in particular positions meeting a condition under 8 C.F.R. §
214.2(h}4)(1i)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. §
214.2(h)(4)(111)(A) must therefore be read as stating additional requirements that a position must
meet, supplementing the statutory and regulatory definitions of specialty occupation.

Consonant with section 214(1)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h}4)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proffered position. Applying this
standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be employed
as engineers, computer scientists, certified public accountants, college professors, and other such
occupations. These professions, for which petitioners have regularly been able to establish a
minimum entry requirement in the United States of a baccalaureate or higher degree in a specific
specialty, or its equivalent, fairly represent the types of specialty occupations that Congress
contemplated when it created the H-1B visa category.

In the petition signed on July 6, 2010, the petitioner indicated that it wishes to employ the
beneficiary as a store manager.' In the petitioner’s support letter dated June 23, 2010, the

It must be noted for the record that the job title in the Labor Condition Application (LCA) is
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petitioner states that the beneficiary will be responsible for managing its three stores including

the gas station. Specifically, the petitioner states that the proffered position’s duties include, but
are not limited to:

—_—

Managing and motivating a team to increase sales and ensure efficiency;

2. Managing stock levels and making key decisions about stock control;

3. Analyzing sales figures and forecasting future sales volumes to maximize
profits;

4. Analyzing and interpreting trends to facilitate planning|;]

5. Using information technology to record sales figures, for data analysis and
forward planning;

6. Dealing with staffing issues such as interviewing potential staff,
conducting appraisals and performance reviews, as well as providing or
organizing training and development;

7. Ensuring standards for quality, customer service[,] and health and safety
are met;

8. Resolving health and safety, legal and security issues;

9. Responding to customer complaints and comments;

10. Promoting the organization locally by liaising with local schools,
newspapers and the community in general;

11. Organizing special promotions, displays and events];|

12. Attending and chairing meetings;

13. Updating colleagues on business performance, new initiatives and other
pertinent issues;

14. Tourmng sales floor regularly, talking to colleagues and customers, and
identifying or resolving urgent issues;

15. Maintaining awareness of market trends in the retail industry,
understanding forthcoming customer initiatives and monitoring what local
competitors are doing;

16. Initiating changes to improve the business, e.g. revising opening hours to
ensure the store can compete effectively in the tocal marker [sic}; [and]

17. Dealing with sales, as and when required.

The petitioner also states that the beneficiary 1s qualified for the proffered position because he
has a master’s degree in business administration from Silicon Valley University and a bachelor’s
degree in business administration from India. The petitioner submitted a copy of the
beneficiary’s master of business administration degree in accounting and finance. his bachelor’s

“manager.” In addition, in the support letter dated June 23, 2010 and in the employment agreement
signed on June 21, 2010, the petitioner indicates that the job title is “general manager.” Further, in
response to the director’s REE, the petitioner submits an organizational chart which indicates that the job
title is “‘manager (operations & business development).” It is incumbent upon the petitioner to resolve
any inconsistencies in the record by independent objective evidence. Any attempt to explain or reconcile
such inconsistencies will not suffice unless the petitioner submits competent objective evidence pointing
to where the truth lies. Marter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988).
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degree, and college transcripts.

On July 28, 2010, the director issued an RFE requesting the petitioner to submit, inter alia, (1)
documentation describing the business, such as business plans, reports, presentations,
promotional materials, newspaper articles, website printouts, news copies, etc.; (2) a detailed
description of the proffered position, including approximate percentage of time for each duty the
beneficiary will perform; (3) copies of written contractual agreements or work orders from each
of the companies who will utilize the beneficiary’s services to show the beneficiary will be
performing the duties of a specialty occupation; (4) documentation of how many other
individuals in your establishment are currently, or were, employed in this position, supported by
copies of the employees’ degrees and evidence of employment such as pay stubs or Form W-2s,
W-3s, or 1099s; and (5) if the proffered position was advertised, tear sheets or other advertising
documentation.

On August 27, 2010, in response to the director’s RFE, counsel for the petitioner submitted, in
part, (1) a list of convenience stores the petitioner claims it operates; (2) an organizational chart,
(3) an excerpt entitied “Purchasing Mangers, Buyers, and Purchasing Agents” from the U.S.
Department of Labor’s (DOL’s) Occupational Outlook Handbook’s (hereinafter the Handbook),
2010-11 edition; (4) a printout of a list of job vacancy announements for assistant store manager
positions: (5) two additional job vacancy announcements for store manager positions; (6) a copy
of the petitioner’s job posting and an employee referral form; and (7) a copy of the employment
agreement allegedly signed by the petitioner’s president and the beneficiary on June 21, 2010.°

The director denied the petition on September 10, 2010.

On appeal, counsel states, “The Service arbitrarily denied the petition ignoring that the Petitioner
met adequately the burden of proof under Section 291 of the Act, 8 US.C. 1361.” Counsel
further states that no legal argument was given by the Service except that the proferred position
does not qualify as a specialty occupation. In addition, counsel claims that “the beneficiary will
be performing more or less the same duties [as] that of a Purchasing Manager as per
Occupational Outlook Handbook, 2010-11 Edition. . . . Counsel adds the following duties to
the ini}ial proftered position’s duties provided by the petitioner in its support letter dated June 23,
2010:

It must be noted for the record that the employment agreement indicates that the agreement was made
and entered on August 18, 2010. However, the agreement was signed by the petitioner’s president and
the beneficiary on June 21, 2010, which is nearly two months earlier. Again, it is incumbent upon the
petitioner to resolve any inconsistencies in the record by independent objective evidence. Any attempt to
explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent
objective evidence pointing to where the truth lies. Marter of Ho, 19 T&N Dec. at 591-92.

* 1t is noted that this additional, expanded description of the proffered position’s job duties may not be
considered evidence as it was provided by counsel, not the petitioner. Without documentary evidence to
support the claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The
unsupported assertions of counsel de not constitute evidence. Matter of Obaigbena, 19 T&N Dec. 533,
534 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 1&N
Dec. 503, 506 (BIA 1980). Nevertheless, the original job description provided by the petitioner is
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e Choosing suppliers and merchandise after study of sales records and
inventory levels of current stock, identifying suppliers and purchasing
materials considering their price, quality, [and] availability;

¢ Find prospective markets and developing business;

Study market trends in the retail industry and advise management; {and]
¢ Monitoring businesses and suggest improvements.

Moreover, counsel indicates that the beneficiary will:*

e [Alnalyze business information to produce forecasts of business, industry
and economic conditions for use in making purchase decisions; |i|nterpret
data affecting investment programs, such as price, yield, stability, future
trends and economic influences; [m]onitor fundamental economic and
industrial developments. This activity will take 60% of his time;

e Prepare, upgrade, and trigger automatic reports, report abnormal activity
in the data processing stream or scripts; present oral and written reports on
general economic trends[;] [ml]aintain knowledge and stay abreast of
developments in the field of business, finance and economic theory. This
will take 30% of his time; [and]

e Monitor [s]ales — interaction with other departments. This activity will
take 10% of his time.

Further, counsel submits, in part, (1) a printout of a list of job vacancy announcements for store
manager positions; (2) two additional job vacancy announcements; (3) a copy of the Forms W-2

for the petitioner’s employees; (4) a copy of foreign bachelor’s
degree in microbiology and college transcripts; and (5) a copy of

foreign college statement of marks.

It must be noted for the record that the regulations indicate that the petitioner shall submit
additional evidence as the director, in his or her discretion, may deem necessary in the
adjudication of the petition. See 8 C.FR. §§ 103.2(b)(8); 214.2(h}9)(1). The purpose of the
request for evidence is to elicit further information that clarifies whether eligibility for the benefit
sought has been established, as of the time the petition is filed. See 8 C.F.R. § 103.2(b)(1), (8),
and (12). The failure to submit requested evidence that precludes a material line of inquiry shall
be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14).

sufficient to find that the proffered position should be classified as a general manager position.

Again, this additional, expanded description of the proffered position’s job duties may not be
considered evidence as it was provided by counsel, not the petitioner. Without documentary evidence to
support the claim, the assertions of counse! will not satisfy the petitioner's burden of proof. The
unsupported assertions of counsel do not constitute evidence. Matter of Obaighena, 19 I&N Dec. 533,
534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 1&N
Dec. 503, 506 (BIA 1980).
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Where, as here, a petitioner has been put on notice of a deficiency in the evidence and has been
given an opportunity to respond to that deficiency, the AAO will not accept evidence offered for
the first time on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988); see also Matter of
Obaighena, 19 1&N Dec. 533 (BIA 1988). If the petitioner had wanted the submitted evidence
to be considered, it should have submitted the documents in response to the director's request for

evidence. Id. Under the circumstances, the AAO need not and does not consider the sufficiency
of the evidence submitted for the first time on appeal.

In addition, the AAQ notes that the petitioner states in its employee referral form submitted in
response to the RFE that the proffered position requires a bachelor’s degree in business or a
related field. As a preliminary matter, it must be noted that the petitioner's claimed entry
requirement of at least a bachelor's degree in "business or a related field" for the proffered
position is inadequate to establish that the proposed position qualifies as a specialty occupation.
A petitioner must demonstrate that the proffered position requires a precise and specific course
of study that relates directly and closely to the position in question. Since there must be a close
correlation between the required specialized studies and the position, the requirement of a degree
with a generalized title, such as business, without further specification, does not establish the
position as a specialty occupation. Cf. Matter of Michael Hertz Associates, 19 1&N Dec. 558
(Comm't 1988).

To prove that a job requires the theoretical and practical application of a body of highly
specialized knowledge as required by section 214{i}(1) of the Act, a petitioner must establish that
the position requires the attainment of a bachelor's or higher degree in a specialized field of study
or its equivalent. As discussed, USCIS interprets the degree requirement at 8 C.F.R. §
214.2(h)(4)(iii)(A) to require a degree in a specific specialty that is directly related to the
proposed position. Although a general-purpose bachelor's degree, such as a degree in business,
may be a legitimate prerequisite for a particular position, requiring such a degree, without more,
will not justify a finding that a particular position qualifies for classification as a specialty
occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (1st Cir. 2007).°

In this matter, the petitioner claims that the duties of the proffered position can be performed by
an individual with only a general-purpose bachelor’s degree, i.e., a bachelor's degree in business

3 Specifically, the United States Court of Appeals for the First Circuit explained in Roval Siam that:

[tlhe courts and the agency consistently have stated that, although a general-purpose
bachelor's degree, such as a business administration degree, may be a legitimate
prerequisite for a particular position, requiring such a degree, without more. will not
justify the granting of a petition for an H-1B specialty occupation visa. See, e.g.. Tapis
Int't v. INS, 94 F.Supp.2d 172, 175-76 (D.Mass.2000); Shanti, 36 F. Supp.2d at 1164-66;
cf- Matter of Michael Hertz Assocs., 191 & N Dec. 558, 560 ([Comm'r] 1988) (providing
frequently cited analysis in connection with a conceptually similar provision). This is as
it should be: elsewise, an employer could ensure the granting of a specialty occupation
visa petition by the simple expedient of creating a generic (and essentially artificial)
degree requirement.

Id.



Page 8

or a related field. This assertion is tantamount to an admission that the proffered position is not
in fact a specialty occupation.

Moreover, it also cannot be found that the proffered position is a specialty occupation due to the
petitioner’s failure to satisfy any of the supplemental, additional criteria at 8 C.F.R. §
214.2(h)(4)(ii1)(A). To reach this conclusion, the AAO first turned to the criteria at § CF.R. §
214.2¢h)(4X(iii)(A)(1) and (2): a baccalaureate or higher degree in a specific specialty or its
equivalent is the normal minimum requirement for entry into the particular position; and a degree
requirement in a specific specialty is common to the industry in parallel positions among similar
organizations or a particular position is so complex or unique that it can be performed only by an
individual with a degree in a specific specialty. Factors considered by the AAO when
determining these criteria include: whether the Handbook, on which the AAQ routinely relies
for the educational requirements of particular occupations, reports the industry requires a degree
in a specific specialty; whether the industry’s professional association has made a degree in a
specific specialty a minimum entry requirement; and whether letters or affidavits from firms or
individuals in the industry attest that such firms “routinely employ and recruit only degreed
individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999} {quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

The AAO recognizes the Handbook as an authoritative source on the duties and educational
requirements of the wide variety of occupations that 1t addresses.° The AAQ finds that the
duties described by petitioner reflects the duties of a general manager. The “Top Executives”
chapter of the 2012-2013 edition of the Handbook describes the duties of a general manager as
follows:

General and operations managers ovcersee operations that are too diverse and
general to be classified into one arca of management or administration.
Responsibilities may include formulating policies, managing daily operations,
and planning the use of materials and human resources. They make staff
schedules, assign work, and ensure projects are completed. In some
organizations, the tasks of chief executive officers may overlap with those of
general and operations managers.

U.S. Dept. of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed.,
“Top Executives,” http://www.bls.gov/ooh/management/top-executives.htm#tab-2 (accessed
June 27, 2012),

Under the section on “How to Become a Top Executive,” the Handbook states that:

Although education and training vary widely by position and industry, many
top executives have at least a bachelor’s degree and a considerable amount of

® The Handbook, which is available in printed form, may also be accessed on the Internet, at http:

www stats.bls.gov/oco/. The AAO’s references to the Handbook are to the 2012 — 2013 edition available
online.
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work experience.

Many top executives have a bachelor’s or master’s degree in business
administration or in an area related to their field of work. College presidents
and school superintendents typically have a doctoral degree in the field in
which they originally taught or in education administration. Top executives in
the public sector often have a degree in business administration, public
administration, law, or the liberal arts. Top executives of large corporations
often have a Master of Business Administration (MBA).

Top executives who are promoted from lower level managerial or supervisory
positions within their own firm often can substitute experience for education.
In industries such as retail trade or transportation, for example, people
without a college degree may work their way up to higher levels within the
company and become executives or general managers.

Handbook, 2012-13  ed., “Top Executives,” http://www.bls.gov/ooh/management/top-
executives.htm#tab-4 (accessed June 27, 2012) {(emphasis added).

Thus, while the Handbook is largely silent with regard to the entry requirements of general and
operations managers, it does indicate that individuals without even college degrees may work
their way up to become a general manager. Moreover, even with regard to the higher position of
top executive, the Handbook does not specify any requirement for a bachelor’s or higher degree
in a specific specialty. Because the Handbook does not indicate that entry into the general
manager occupation normally requires at least a bachelor’s degree in a specific specialty, or its
equivalent, the Handbook does not support the proffered position as being a specialty
occupation.

As the evidence of record does not establish that the particular position here proffered is one for
which the normal minimum entry requirement is a baccalaureate or higher degree, or the
equivalent, in a specific specialty closely related to the position’s duties, the petitioner has not
satisfied the criterion at 8 C.F.R. § 214.2(h)}{(4)(1i} AX1).

Next, the AAOQ finds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively requires a petitioner to establish that a
bachelor's degree, in a specific speciaity, is common to the petitioner's industry in positions that
are both: (1) parallel to the proffered position; and (2) located in organizations that are similar to
the petitioner.

As stated earlier, in determining whether there is such a common degree requirement, factors
often considered by USCIS include: whether the Handbook reports that the industry requires a
degree; whether the industry's professional association has made a degree a minimum entry
requirement; and whether letters or affidavits from firms or individuals in the industry attest that
such firms "routinely employ and recruit only degreed individuals.” See Shanti, Inc. v. Reno, 36
F. Supp. 2d at 1165 (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102).
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Here and as already discussed, the petitioner has not established that its proffered position is one
for which the Handbook reports an industry-wide requirement for at least a bachelor's degree in a
specific specialty or its equivalent. Also, there are no submissions from professional
associations, individuals, or similar firms in the petitioner's industry attesting that individuals
employed in positions parallel to the proffered position are routinely required to have a minimum
of a bachelor’s degree in a specific specialty or its equivalent for entry into those positions.
Finally, for the reasons discussed in greater detail below, the petitioner’s reliance upon the job
vacancy advertisements is misplaced.

In support of its assertion that the degree requirement is common to the petitioner's industry in
parallel positions among similar organizations, the petitioner submitted, in response to the
director’s RFE, a printout of a list of job vacancy announcements for assistant store manager
positions and two additional job vacancy announcements for store manager positions. The
advertisements provided, however, establish at best that a bachelor's degree may be required for
some positions but, even then, the degree or its equivalent does not have 1o be in a specific
specialty. Other advertisements indicated, however, that such a general degree is only preffered
and/or an associate degree is also acceptable. In addition, even if all of the job postings indicated
that a bachelor's or higher degree in a specific specialty or its equivalent were required, the
petitioner fails to establish that the submitted advertisements are relevant in that the posted job
announcements are not for parallel positions in similar organizations in the same industry. For
instance, all of the advertisements are for positions in large, corporate retail companies and, thus,
they cannot be found to be parallel positions in similar organizations in the same industry. As a
result, the petitioner has not established that similar companies in the same industry routinely
require at least a bachelor's degree in a specific specialty or its equivalent for parallel positions.’

The petitioner also failed to satisfy the second alternative prong of 8 CFR. §
214.2(h)(4)(iii)AX2), which provides that "an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree.” The
petitioner failed to sufficiently develop relative complexity or uniqueness as an aspect of the

! Although the size of the relevant study population is unknown, the petitioner faifs to demonstrate what

statistically wvalid inferences, if any, can be drawn from just 14 job advertisements with regard to
determining the common educational requirements for entry into parallel positions in similar convenience
store companies. See generally Earl Babbie, The Practice of Social Research 186-228 (1995). Moreover,
given that there is no indication that the advertisements were randomly selected, the validity of any such
inferences could not be accurately determined even if the sampling unit were sufficiently large. See id. at
195-196 (explaining that "[rlandom selection is the key to [the| process [of probability sampling]” and
that "random selection offers access to the body of probability theory, which provides the basis for
estimates of population parameters and estimates of error™).

As such, even if the job announcements supported the finding that the position of store manager for a 5 to
6-person convenience store company required a bachelor's or higher degree in a specific specialty or its
equivalent, it cannot be found that such a limited number of postings that appear to have been consciously
selected could credibly refute the findings of the Hundbook published by the Bureau of Labor Statistics
that such a position does not require at least a baccalaureate degree in a specific specialty for entry into
the occupation in the United States.



Page 11

proffered position of store manager.

Specifically, the petitioner failed to demonstrate how the store manager duties described require
the theoretical and practical application of a body of highly specialized knowledge such that a
bachelor's or higher degree in a specific specialty or its equivalent is required to perform them.
For instance, the petitioner did not submit information relevant to a detailed course of study
leading to a specialty degree and did not establish how such a curriculum is necessary to perform
the duties of the proffered position. While one or two courses in accounting, for example, may
be beneficial in performing certain duties of a store manager position, the petitioner has failed to
demonstrate how an established curriculum of such courses leading to a baccalaureate or higher
degree in a specific specialty, or its equivalent, are required to perform the duties of the
particular position here proffered.

Therefore, the evidence of record does not establish that this position is significantly different
from other general manager positions such that it refutes the Handbook's information to the
effect that experience alone is sufficient for general manager positions and that there is a
spectrum of preferred degrees acceptable for higher top executive positions, including degrees
not in a specific specialty. In other words, the record lacks sufficiently detailed information to
distinguish the proffered position as unique from or more complex than general manager or other
closely related positions that can be performed by persons without at least a bachelor's degree in
a specific specialty or its equivalent. Consequently, as the petitioner fails to demonstrate how
the proffered position of store manager is so complex or unique relative to other general manager
positions that do not require at least a baccalaureate degree in a specific specialty or its
equivalent for entry into the occupation in the United States, it cannot be concluded that the
petitioner has satisfied the second alternative prong of 8 C.F.R. § 214.2(h X4 (1i1)(A)}?2).

Next, the record of proceeding does not establish a prior history of recruiting and hiring for the
proffered position only persons with at least a bachelor’s degree in a specific specialty, or the
equivalent. Therefore, the petitioner has not satisfied the third criterion of 8 C.F.R.
§ 214.2(h)4)(iii)NA).°

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 214 2(h}¥4)(11i1)}A),
which is reserved for positions with specific duties so specialized and complex that their
performance requires knowledge that is usually associated with the attainment of a baccalaureate

* While a petitioner may belicve or otherwise assert that a proffered position requires a degree, that

opinion alonc without corroborating evidence cannot establish the position as a specialty occupation.
Were USCIS limited solely to reviewing a petitioner’s claimed self-imposed requirements, then any
individual with a bachelor's degree could be brought to the United States to perform any occupation as
long as the employer artificially created a token degree requirement, whereby all individuals employed in
a particular position possessed a baccalaureate or higher degree in the specific specialty or its equivalent.
See Defensor v. Meissner, 201 F.3d at 387. In other words, if a petitioner's degree requirement is only
symbolic and the proffered position does not in fact require such a specialty degree or its equivalent to
perform its duties, the occupation would not meet the statutory or regulatory definition of a specialty
occupation. See § 214€)(1) of the Act; 8 CFR. § 214.2(h)(4)(ii) (defining the term “specialty
occupation”).
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or higher degree in a specific specialty or its cquivalent. Again, relative specialization and
complexity have not been sufficiently developed by the petitioner as an aspect of the proffered
position. In other words, the proposed duties have not been described with sufficient specificity
to show that they are more specialized and complex than other general manager positions that are
not usually associated with a bachelor’s or higher degree in a specific specialty.g

The petitioner has failed to establish that it satisfies any of the requirements at 8 CF.R. §
214.2(h)(4)(1i1)(A) and, therefore, it has failed to establish that the proffered position qualifies as
specialty occupation. The appeal must be dismissed and the petition denied for this reason.

Beyond the decision of the director, the petition must also be denied due to the petitioner's failure
to provide a certified LCA that corresponds to the petition. Specifically, although the job title on
the LCA submitted with the petition reads "Manager," it was certified for SOC code 11-9199.99
or "Managers, All Other," The job as titled and as described by the petitioner, however, should
have been classified under SOC code 11-1021.00 or "General and Operations Managers,”
necessitating a higher prevailing wage at that time of $50,523 per year. As such, the petitioner
was required to provide at the time of filing an LCA certified for SOC code 11-1021.00, not 11-
0199.99, in order for it to be found to correspond to the petition.

While DOL is the agency that certifies LCA applications before they are submitted to USCIS,
DOL regulations note that the Department of Homeland Security (DHS) (i.e., its immigration
benefits branch, USCIS) is the department responsible for determining whether the content of an
LCA filed for a particular Form I-129 actually supports that petition. See 20 C.F.R.
§ 655.705(b), which states, in pertinent part (emphasis added):

For H-1B visas . . . DHS accepts the employer's petition (DHS Form 1-129)
with the DOL certified LCA attached. In doing so, the DHS determines
whether the petition is supported by an LCA which corresponds with the
petition, whether the occupation named in the [LCA] is a specialty occupation
or whether the individual is a fashion model of distinguished merit and ability,
and whether the qualifications of the nonimmigrant meet the statutory
requirements of H-1B visa classification.

The regulation at 20 C.F.R. § 6535.705(b) requires that USCIS ensure that an LCA actually
supports the H-1B petition filed on behalf of the beneficiary. Here, the petitioner has failed to
submit a valid LCA that has been certified for the proper occupational classification, and the
petition must be denied for this additional reason.

® 1t is further noted that the petitioner has designated the proffered position as a Level I position on the

submitted Labor Condition Application (LCA), indicating that it is an entry-level position for an
employee who has only basic understanding of the occupation. See Employment and Training
Administration (ETA), Prevailing Wage Determination Policy Guidance, Nonagricultural Immigration
Programs (Rev. Nov. 2009). Therefore, it is simply not credible that the position is one with specialized
and complex duties, as such a higher-level position would be classified as a Level [V position, requiring a
significantly higher prevailing wage.
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An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the service center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.

Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see¢ also Soltane v. DGJ, 381 F.3d 143, 145 (3d
Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis).

Moreover, when the AAO denies a petition on multiple alternative grounds, a plaintiff can
succeed on a challenge only if it shows that the AAO abused its discretion with respect to all of
the AAO's enumerated grounds. See Spencer Enterprises, Inc. v, United States, 229 F. Supp. 2d
at 1043, aff'd. 345 F.3d 683.

The petition will be denied and the appeal dismissed for the above stated reasons, with each
considered as an independent and alternative basis for the decision. In visa petition proceedings,
the burden of proving eligibility for the benefit sought remains entirely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361. Herc, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.



