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DISCUSSION: The nonimmigrant visa petition was denied by the Director, Vermont Service
Center. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed.

The petitioner claims to be engaged in semiconductor research and development and manufacturing,
and it seeks to employ the beneficiary as an industrial engineer pursuant to section
101(@)(15H)()Xb) of the Immigration and Nationality Act (the Act), 8 US.C. §
1101(a)(15)(H)G)(D).

The 2010 fiscal-vear cap for the 1ssuance of H-1B visas, set by section 214(g)(1}(A) of the Act, 8
U.S.C. § 1184(g)( 1)} A), was reached on December 21, 2009. Although the Form I-129 petition tor
new employment was received on March 30, 2010 after the H-1B cap had been reached, the petition
was accepted and adjudicated because the petitioner indicated on the Form I-129 that the beneficiary
was exempt from the fiscal year cap based on her previously being granted status as an H-1B
nonimmigrant in the past six years and not having left the United States for more than one year after
attaining such status.

The director denied the petition, finding that the petitioner failed to establish that the beneficiary 1s
exempt from the annual permitted numerical limitations for H-1B nonimmigrants at section
214(g)(1)(A) of the Act. Specifically, the director noted that the beneficiary was previously granted
H-1B1 Free Trade status and was now seeking to change her status to H-1B nonimmigrant
classification. Noting that she had not previously been counted toward the H-1B cap, the director
denied the petition.

On appeal, counsel asserts that the beneficiary was previously admitted to the United States as a
Singaporean H-1B1 Free Trade specialty worker. Counsel asserts that the Singapore H-1B1 Free
Trade visa is a subset of the H-1B quota, and contends that since the beneficiary was already counted
toward the H-1B cap under the subset at section 214(g)(8)(B)(iv) of the Act, 8 U.S.C.
§ 1184()(8)(B)(1v). she was therefore exempt from the cap.

Upon review of the record of proceeding. the AAQO concurs with the director’s conclusions. The
AAQ bases its decision upon its consideration of all of the evidence in the record of proceeding.
acluding: (1) the petitioner’s Form I-129 (Petition for Nonimmigrant Worker) and the supporting
documentation filed with it; (2) the director’s request for evidence (RFE); (3) the petitioner’s
response to the RFE; (4) the director’s denial letter; and (5) the Form 1-290B, and supporting
documentation.

Sectton 214(c) of the Act, 8 U.S.C. § 1184(c), provides, in relevant part (emphasis added):
The question of importing any alien as a nonimmigrant under subparagraph (H), (L),

(O0), or (P)1) of section 101(a)(15) (excluding nonimmigrants under section
[01(a)(15)(H)(i}(bl)). in any specific case or specific cases shall be determined by
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the [Secretary of Homeland Security], after consultation of appropriate agencies of
the Government, upon petition of the importing employer.

Sccuon 214(g)(1) of the Act, 8 U.S.C. § 1184(g)(1), provides 1n relevant part:

The total number of aliens who may be issued visas or otherwise provided
nonimmigrant status during any fiscal year {beginning with fiscal year 1992)-

(A) under section 101(a)(15)H)i)(b), may not exceed--
(1) 65,000 1n each fiscal year before fiscal year 1999;
(11} 115,000 in fiscal year 1999;
(111) 115,000 1n fiscal year 2000;
(1v} 195,000 1n fiscal year 2001;
(v} 195,000 1n fiscal year 2002;
(vi) 195,000 in fiscal year 2003; and
(vi1) 65,000 in each succeeding fiscal yearf.]

Scction 214(g)7) of the Act, § U.S.C. § 1184(g)(7), provides in relevant part (emphasis
added):

Any alien who has already been counted, within the six years prior to the approval of
a petition described in subsection (c¢), toward the numerical limitations of paragraph
(1)(A) shall not again be counted toward those limitations unless the alien would be
eligible for a full 6 years of authorized admission at the time the petition is filed.
Section 214(g)(8) of the Act, 8 U.S.C. § 1184(g)(8), provides in relevant part:
(A} The agreements referred to in section 101(a)(15)(H)(i)(b1) are-
(1) the United States-Chile Free Trade Agreement; and

(11) the United States-Singapore Free Trade Agreement.

(B)(1) The Secretary of Homeland Security shall establish annual numerical
l[imitations on approvals of initial applications by aliens for admission under

section 101(a)(15)}(H)(i)(b1).
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(i1} The annual numerical limitations described in clause (i) shall not exceed-

(1) 1,400 for nationals of Chile (as defined 1n article 14.9 of the United
States-Chile Free Trade Agreement) for any fiscal year; and

(11} 5,400 for nationals of Singapore (as defined in Annex 1A of the
United States-Singapore Free Trade Agreement) for any fiscal year.

(111) The annual numerical limitations described in clause (1) shall only apply
to principal aliens and not to the spouses or children of such aliens.

(iv) The annual numerical limitation described in paragraph (1)(A) is reduced
by the amount of the annual numerical limitations established under clause (1).
However, if a numerical limitation established under clause (1) has not been
cxhausted at the end of a given fiscal year, the Secretary of Homeland
Security shall adjust upwards the numerical limitation in paragraph (1)(A) for
that fiscal year by the amount remaining 1n the numerical limitation under
clause (i). Visas under section 101(a)(15)}H)i)(b) may be issued pursuant to
such adjustment within the first 45 days of the next fiscal year to aliens who
had applied for such visas during the fiscal year for which the adjustment was
made.

(C) The period of authorized admission as a nonimmigrant under section
101(a)(15)(H)(i)(b1) shall be 1 year, and may be extended, but only in 1-year
increments. After every second extension, the next following extension shall
not be granted unless the Secretary of Labor had determined and certified to
the Secretary of Homeland Security and the Secretary of State that the
intending employer has filed with the Secretary of Labor an attestation under
section 212(t)(1) for the purpose of permitting the nonimmigrant to obtain
such extension.

(D) The numerical limitation described in paragraph (1)(A) for a fiscal year
shall be reduced by one for each alien granted an extension under
subparagraph (C) during such year who has obtained 5 or more consecutive
prior extensions.

The AAO generally agrees with counsel’s assertion that an alien, who previously held H-1B status
within the six years prior to the approval of the petition but did not exhaust his or her entire period of
admission, would be exempt from the H-1B cap if it can be demonstrated that he or she was
previously counted toward the limitations and that he or she is not again eligible for a full six years
of authorized admission at the time the petition 1s filed. The threshold issue in this matter, however,
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which counsel overlooks, is that the beneficiary did not hold H-1B status within the last six years as
requircd by the Act to be considered already counted towards the H-1B numerical limitations.

The rccord indicates that the beneficiary was granted H-1B1 Free Trade status from November 17,
2008 through May 16, 2010. The regulation at section 214(g)(7) provides that an alien who has been
counted toward the cap within the six years prior to the approval of a petition described in
subsection (¢}, shall not again be counted toward the numerical limitations under section 214(1)(A).
Subsection (¢) of section 214 refers to petitions fited under sections (H), (L), (O), or (P)(1) ot the
Act, and specifically excludes (H)(1)(b1) petitions. The beneficiary did not hold H-1B status within
the last six years, and was thus not counted toward the H-1B cap.

Unlike H-1B nonimmigrant workers, whose period of authorized admission may not generally
exceed six years, H-1B1 nonimmigrant professionals are admitted for a one-year period which 1s
rencwable indefinitely, provided the alien is able to demonstrate that he/she does not intend to
remain or work permanently in the U.S. Initial applications for H-1B1 classification, as well as the
sixth and all subsequent extensions of stay, are counted against the H-1B1 annual numerical
[imitations, which in turn has the effect of reducing the number of available H-1B visas in a given
fiscal ycar. This fundamental difference between H-1B and H-1B1 nonimmigrant workers is further
defined by the creation of a separate and distinct cap for Chilean and Singaporean nationals under
section 214(g)(8) of the Act. Thus, despite its relevance to and relationship with the annual H-1B
numecrical limitations, the annual numerical limitations for nationals of these countries is separate
and distinct from that of the H-1B cap and, therefore, cannot be deemed reciprocal when secking to
change status from H-1B1 to H-1B.

Conscquently, the AAQO finds that the evidence of record does not establish that the beneficiary 1s
exempt from the H-1B visa cap under the requirements of section 214(g)(7) of the Act, 8 U.S.C. §
1184(g)X7), because the beneficiary was not in H-1B status and counted toward the H-1B cap within
the six years prior to the filing of the instant petition, as required by that section of the Act.
Although the beneficiary was granted H-1B1 status under the United States-Singapore Free Trade
Agreement and counted toward the numerical limttation of 5,400 for Singaporean nationals, she was
not afforded H-1B status during this period and thus is not cap exempt as asserted by counsel.
Accordingly, the AAO will not disturb the director’s denial of the petition

The appeal will be dismissed and the petition will be denied. In visa petition proceedings, the
burden of proving eligibility for the benefit sought remains entirely with the petitioner. § 291 of the

Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal 1s dismissed. The petition is demied.



