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IN RE: Petitioner:
Beneficiary:

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)1)(b) of the
Immigration and Nationahty Act, 8 U.S.C. § 1101} 15)HXnh)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office m your case.  All of the
documents related o this matter have been returned to the office that originally decided your case. Please
be advised that any further inquiry that you might have concerning your case must be made to that office.

I you believe the AAQ inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen
in accordance with the instructions on Form [-290B, Notice of Appeal or Motion, with a fec of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAQ. Please be aware that 8 C.F.R.-§ 103.5(a)1)(1) requires any motion o be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you.

Perry Rhew 1Y

Chief, Administrative Appeals Office

WWRWLUSCE, 2Oy
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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed.
The petition will be denied.

In a letter filed in support of the Petition for a Nonimmigrant Worker (Form [-129), the petitioner
describes itself as a business involved in the import and export of goods. To employ the
beneficiary in what it designates as a “Business Opcrations Specialist” position, the petitioner
endeavors to classify her as a nonimmigrant worker in a specialty occupation pursuant to section
OIS H)(iXb) of the Immigration and Nationality Act, 8 U.S.C. § 1101{a)(13}H)X1)b).
The director denied the petition on the grounds that the petitioner failed to establish that the
proffered position qualifies for classification as a specialty occupation.

The record of proceeding before the AAO contains: (1) Form [-129 and supporting
documentation: (2) the notice of decision; and (3) the Form [-290B and supporting materials.
The AAO reviewed the record in its entirety before issuing its decision.

The issue before the AAO is whether the petitioner’s proffered position qualifics as a specialty
occupation, To meets its burden of proof in this regard. the petitioner must establish that the job
it is offering to the beneficiary meets the following statutory and regulatory requirements.

Section 214¢)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term “specialty occupation™ as an
occupation that requires:

(A)  theoretical and practical application of a body of highly specialized knowledge,
and

(3) attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The regulation at 8 C.F.R. § 214.2(h)(4)(11) states. in pertinent part. the {ollowing:

Specialty occupation means an occupation which [(1)] requires theoretical and practical
application of a body of highly specialized knowledge in fields of human endeavor
including, but not limited to, architecture, engineering, mathematics, physical sciences.
social sciences, medicine and health, education, business specialties. accounting. law,
theology, and the arts. and which [(2)] requires the attainment of a bachclor's degree or
higher in a specific specialty. or its equivalent. as a mimimum for entry into the
occupation i the United States.

Pursuant to § C.F.R. § 214.2(h)(4)(ii1)(A), to qualify as a specialty occupation, a proposed
position must also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The dcgree requirement is common to the industry in parallel positions among



Page 3
similar organizations or, in the alternative, an employer may show that its

particular position is so complex or unique that it can be performed only by an
individual with a degree:

(3) The employer normally requires a degree or its equivalent for the position. or

{+4) The nature of the specific duties [is] so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4){(111)(A) must logically be read together
with section 21401 1) of the Act and 8 C.F.R. § 214.2(h)(4)(i1). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the
statute as a whole. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (holding that
construction of language which takes into account the design of the statute as a whole is
preferred): see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489
U.S. 361 (1989), Matrer of W-F-, 21 1&N Dec. 503 (BIA 1996). As such. the criteria stated in 8
C.FR. § 214.2(h)}4)(iiixA) should logically be read as being necessary but not necessarily
sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise
interpret this section as stating the necessary and sufficient conditions for meeting the definition
ol specialty occupation would result in particular positions meeting a condition under 8 C.F.R. §
214 2(h) (401D A)Y but not the statutory or regulatory definition. See Defensor v, Meissner, 201
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result. 8 C.F.R. §
214 2(hi (i Ay must therefore be read as stating additional requirements that a position must
meet, supplementing the statutory and regulatory definitions of spectalty occupation.

Consonant with section 214(1)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)4)(ii),
USCIS consistently interprets the term “degree™ in the criteria at 8 C.F.R. § 214.2(h)(4) (111} A) to
mean not just any baccalaureate or higher degree, but one in a specific specialty that is directly
related to the proffered position.  Applying this standard, USCIS regularly approves H-1B
petitions for qualified aliens who are to be employed as engineers, computer scientists, certified
public accountants, college professors, and other such occupations. These professions. for which
petiioners have regularly been able to establish a minimum entry requirement in the United
States ol a baccalaureate or higher degree in a specific specialty, or its cquivalent, fairly
represent the types of specialty occupations that Congress contemplated when it created the H-
IB visa category.

The petitioner submitted the following documents, inter alia, with the Form 1-129: (1) a support
letter dated May 6, 2010; (2) a copy of a certified Labor Condition Application (LCA): (3) a

copy of the beneficiary's | N [N I ciplom2; and (4) a copy of the beneficiary's
In its support letter. the petitioner provided the following job duties:

(1} {Prepare customs documentation and ensure that shipments meet all
applicable laws 10 facilitate the import and export of goods|:|
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(2) | Djetermine and track duties and taxes payable and process payments on
behalf of chient|:]
(3) |Slign documents under a power of attorney]:|
(4) [R]epresent clients in meetings with customs officials and apply for duty
refunds and tariff reclassifications|;]
(5) |Cloordinate transportation and storage of imported goods|;|
{6) Confer with officials in various agencies to facilitate clearance of goods
through customs and quarantinel[;]
(7) [1]nform importers and exporters of steps to reduce duties and taxes|:|
(8) [M]aintain relationships with customs brokers in other ports to expedite
clearing of cargo[ ;| and
(%) [M]onilor or trace the location of goods.

The petitioner states in its support letter that a "Master's Degree in Communications or Language
or its equivalency"” is a prerequisite for the proffered position and that the beneficiury is qualificd
as she possesses a "Master's Degree from the Department of Language in NN

I s A

The director denied the petition on October 5, 2010, finding that the proffered position 1s not a
specialty occupation. Citing 1o the U.S. Department of Labor's (DOL’s) Occupational Quilook
Handbook thereinafter the Handbook), the director determined that the proffered position's
duties reflect the responsibilities of a contract administrator as listed in the administrative service
managers chapter ol the Handbook. The director noted that, according to the Handbook, the
position ol contract administrator does not require a bachelor's degree in a specific specialty as a
normal, minimum for entry into the occupation. Noting the beneficiary's master's degree in
teaching ESL, the director also found that the beneficiary is not qualified to perform the dutics of
a specialty occupation requiring a degree in a business specially.

On appeal, the petitioner contends that the proffered position is a specialty occupation and that
the beneficiary is qualified to work in a specialty occupation "by virtue of possessing a
baccalaurcate degree or equivalent in a specific field of study which is clearly related to the
position being offered.” The petitioner also contends that the protfered position meets all four of
the criteria at 8 C.F.R.§ 214 2(h)(4) (A

No additional evidence was submitted on appeal.

To make its determination whether the proffered position qualifies as a specially occupation, the
AAQO wrns next to the criteria at 8 C.F.R. § 214.2(h)(4)aiiAX 1) and (2): a baccalaureate or
higher degree in a specific specialty or 1ts equivalent is the normal minimum requirement for
entry into the particular position; and a degree requirement in a specific specialty i1s common to
the industry in paralle] positions among similar organizations or a particular position is so
complex or unique that it can be performed only by an individual with a degree in a specific
specialty. Factors considered by the AAO when determining these criteria include: whether the
Handbook. on which the AAO routinely relies for the educational requirements of particular
occupations, reports the industry requires a degree in a specific specialty; whether the industry’s
professional association has made a degree in a specific specialty a minimum entry requirement;
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and whether letters or affidavits from firms or individuals in the industry attest that such firms
“routinely employ and recruit only degreed individuals.” See Shanti. Inc. v. Reno. 36 F. Supp.
2d 1151, 1165 (D. Minn. 1999} (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102
(S.D.NY. 1989)).

The AAO recognizes the Handbook as an authoritative source on the duties and educational
requirements of the wide variety of occupations that it addresses.”  The AAO finds that the

record evidence most closely reflects the duties of an administrative services manager. The

Handbook section on “Administrative Services Manager.” states the following:

What Administrative Services Managers Do

Administrative services managers plan, direct, and coordinate supportive services
of an organization. Their specific responsibilities vary by the type of organization
and may include keeping records, distributing mail, and planning and maintaining
tacilities. In a small organization, they may direct all support services and may be
called the business office manager. Large organizations may have several layers
of administrative managers who specialize in different areas.

Duties
Adnmunistrative services managers typically do the following:

« Buy, store, and distribute supplies
« Supervise clerical and administrative personnel

» Recommend changes to policies or procedures to improve operations, such as
changing what supplies the organization keeps and improving how the

organization handles records
« Plan budgets for contracts, equipment, and supplies

e Monitor the facility to ensure that it remains safe, secure, and well maintained

Oversee the maintenance and repair of machinery, equipment. and electrical and
mechanical systems
Ensure that facilities meet environmental, health, and security standards and

comply with government regulations

Administrative services managers plan, coordinate, and direct a broad range of
services that allow organizations 1o operate efficiently. An organization may have
scveral managers who oversee activities that mect the needs of multiple
departments, such as mail, printing and copying, recordkeeping, sccurity, building
maintenance, and recycling.

The work of administrative services managers can make a difference in
employecs' productivity and satisfaction. For example, an administrative services

The Handbook, which 1s available in printed form, may also be accessed on the Internet, at

http://www.stats.bls.goviooh/.  The AAQO’s references to the Handbook are to the 2002-2013 edition

available enline.
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manager might be responsible for making sure the organization has the supplies
and services it needs. Also, an administrative services manager who is responsible
for coordinating spacc allocation might take into account employec morale and
available funds when determining the best way to arrange a given physical space.

Administrative services managers also ensure that the organization honors its
contracts and follows government regulations and safety standards.

Administrative services managers may examine cenergy consumption patterns.,
technology usage, and office equipment. For example. managers may reconumend
buying new or different equipment or supplies to lower energy cosls or improve
indoor air quality.

They also plan for maintenance and the future replacement of equipment. such as
computers. A timely replacement of equipment can help save money for the
organization, because cventually the cost of upgrading and maintaining equipment
becomes higher than the cost of buying new equipment.

The tollowing are examples of types of administrative service managers:

Contract administrafors handle buying, storing, and distributing equipment and
supplies. They also oversee getting rid of surplus or unclaimed property.

Facility managers oversee buildings, grounds, equipment, and supplies. Their
duties fall into several categories, including overseeing operations and
maintenance. planning and managing projects, and dealing with environmental
factors.

Facility managers may oversee renovation projects to improve efficiency or
ensure that facilities meet government regulations and environmental. health, and
security standards. For example. they may influence building renovation projects
by recommending energy-saving alternatives or efficiencies that reduce waste. In
addition, facility managers continually monitor the facility to ensure that it
remains safe, secure, and well maintained. Facility managers also are responsible
for directing staff, including maintenance, grounds, and custodial workers.

U.S. Dep't of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 ed.,
"Admimistrative  Services  Managers,”  http://www.bls.gov/ooh/management/administrative-
services-managers. htm#tab-2 (last visited July 26, 2012).

While the Handbook reports that "some admunistrative services managers nced at least a
bachelor’s degree.” it does not indicate that a bachelor's degree is a minimum entry requirement
or, more importantly, that the degrees held by such workers must be baccalaureate degrees in a
specific specialty, as would be required for the occupational category to qualify as a specialty
occupation as that term is defined by section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii).
See id. at http//www .bls.gov/ooh/management/administrative-services-managers.htm#tab-4 (last
visited July 26, 2012).
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That the Hundbook does not indicate that administrative services managers normally require at
least a bachelor's degree in a specific specialty 1s also evident in the following discussion in the
“How to Become an Administrative Services Manager” section of its chapter “Administrative
Scrvices Managers,” which does not specify a requirement of a bachelor's degree in a particular

major or academic concentration as a minimum entry requirement for this occupation:

How to Become an Administrative Services Manager

Educational requirements vary by the type of organization and the work they do.
They must have related work experience.

Education

A high school diploma or a General Educational Development (GED) diploma 1s
typically required for someone to become an administrative services manager.
However. some administrative services managers need al least a bachelor’s
degree. Those with a bachelor’s degree typically study business, engineering. or
facility management.

Certification

The International Facility Management Association offers a competency-based
professional certification program for administrative services managers.
Completing this program may give prospective job candidates an advantage. The
program has two levels: the Facilities Management Professional (FMP)
certification and the Certified Facility Manager (CFM) certification. People
entering the profession can get the FMP as a steppingstone to the CFM. For the
CFM, applicants must meet certain educational and experience requirements.

Work Experience

Administrauve services managers must have related work experience retlecting
managerial and leadership abilities. For example, contract administrators need
experience in purchasing and sales, as well as knowledge of the variety of
supplies, machinery, and equipment that the organization uses. Managers who are
concerned with supply, inventory, and distribution should be experienced in
receiving, warchousing, packaging, shipping, transportation. and related
operations.

Advancement

Advancement of facility managers 1s based on the practices and size of individual
organizations. Some facility managers transfer among departments within an
organization or work their way up from technical positions. Others advance
through a progression of facility management positions that offer additional
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responsibilities. Advancement is casier in large organizations that employ several
fevels and types of administrative services managers.

A master's degree in business administration or a related tield can enhance a
manager’s opportunities to advance to higher level positions. such as director of
administrative services. Some experienced managers may join or cstablish a
management consulting firm to provide administrative management services o
other organizations on a contract basis.

Important Qualities

Analytical skills. Administrative services managers musi be able to review an
organization’s procedures and find ways o improve efficiency.

Communication skills, Much of an administrative services manager’s time Is
spent working with other people. Therefore, communication is a key quality.

Detail oriented. Administrative services managers must pay attention to details.
This quality is necessary across a range of tasks, from ensuring that the
organization complies with building codes to managing the process of buying
cquipment,

Leadership skills. In managing workers and coordinating administrative duties,
admimstrative services managers must be able to motivate employees and deal
with issues that may arise.

ld.  Because the Handbook indicates that entry into the administrative services manager
occupation does not normally require a bachelor's or higher degree in a specific specialty, the
Handhook does not support the proffered position as being a specialty occupation.

As the evidence of record does not establish that the particular position here proffered is one for
which the normal minimum entry requirement is a baccalaureate or higher degree in a specific
specialty, or its equivalent, closely related to the position's duties, the petitioner has not satisfied
the criterion at 8 C. LR, § 214.2(h)4)ain (A 1).

Next. the AAQO tinds that the petitioner has not satisfied the first of the two alternative prongs of
8 C.F.R. § 214.2(h)d)ii)(A)2). This prong alternatively requires a petitioner to cstablish that a
bachelor's degree, in a specific specialty, 1s common to the petitioner’s industry in positions that
are both: (1) parallel to the proffered position; and (2) located in organizations that are similar to
the petitioner.

As stated earlier, in determining whether there is such a common degree requirement, factors
olten considered by USCIS include: whether the Handbook reports that the industry requires a
degree: whether the industry's professional association has made a degree a minimum entry
requirement: and whether letters or affidavits from firms or individuals in the industry attest that
such firms "routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno., 36
F. Supp. 2d at 1165 (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102).



Here. and as already discussed, the petitioner has not established that its proftered position is one
for which the Handbook reports an industry-wide requirement of at least a bachelor's degree in a
specific specialty or its equivalent.  Also. there are no submissions [rom professional
associations. individuals, or similar firms in the petitioner's industry attesting that individuals
cmployed in positions parallel 1o the proffered position are routinely required to have a minimum
of a bachelor's degree in a specific specialty or its equivalent for entry into those positions.
Consequently. the petitioner has failed to establish the first prong of the referenced criterion at 8
C.FR.§ 214 2(hyDin(AX2).

The petitioner also has not satisfied the second alternative prong of 8 CFR. §
2142 (E1D(AN2). which provides that “an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree.” The
petitioner and counsel claim that the duties of the proffered position are complex. However, the
record does not demonstrate any complexity or unique nature of the proffercd position that
distinguishes it from similar but non-degreed or non-specialty degreed employment under the
sccond prong of the criterion. A review of the record indicates that the petitioner has failed to
credibly demonstrate that the duties the beneficiary will be responsible for or pertorm on a day-
to-day basis entail such complexity or uniquencss as to constitute a position so complex or
unique that it can be performed only by a person with at least a bachelor’s degree in a specific
specialty or its equivalent.

Specifically. the petitioner failed to demonstrate how the business operations specialist duties
described require the theoretical and practical application of a body of highly specialized
knowledge such that a bachelor's or higher degree in a specific specialty or its equivalent is
required to perform them. For instance. the petitioner did not submit information relevant to a
detatled course ol study leading 1o a specialty degree and did not establish how such a
curriculum 1s necessary to perform the duties it claims are so complex and unique.
Consequently, as the petitioner fails to demonstrate how the proffered position of business
operations specialist is so complex or unique relative to other business operations specialist
positions that do not requirc at least a baccalaurcate degree in a specific specialty or s
cquivalent for entry into the occupation in the United States, 1t cannot be concluded that the
petitioner has satisfied the second alternative prong of 8 C.F.R. § 214.2(hX4)(iii)(AX2).

Next, the record of proceeding does not establish a prior history of recruiting and hiring for the
proticred position only persons with at least a bachelor’s degree, or the equivalent, in a specific
specialty.” Therefore, the petitioner has not satisfied the third criterion of 8 C.F.R.
§ 214.200() A,

* The AAO notes that the petitioner states on appeal that it “placed the job opening for this position on
[the petitioner's| website and a job posting on [the petitioner's] bulletin board to inform the employees and
the public for [sic| the job duties and qualification [sic| to perform the job dutics” and that documents
regarding such postings were "[e|nclosed” with the appeal. However, as mentioned above, no evidence
was submitted with the appeal.

1 . - . . - . -
While a petitioner may believe or otherwise assert that a proffered position requires a degree. that
opinion alone without corroborating evidence cannot establish the position as a specialty occupation.
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Finally. the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 214 2(h)y(H)(1n}A).
which is reserved for positions with specific duties so specialized and complex that ther
performance requires knowledge that is usually associated with the attainment of a baccalaureate
or higher degree in a specific specialty or its equivalent.  Again, relative specialization and
complexity have not been sufficiently developed by the petitioner as an aspect of the proffered
position. In other words, the proposed duties have not been described with sufficient specificity
to show that they are more specialized and complex than administrative services manager
positions that are not usually associated with a degree in a specific specialty.’

The petitioner has tailed to establish that 1t has satisfied any of the criteria at 8 C.F.R. §
214.2(h) ()1 A) and, therefore, it cannot be found that the proffered position qualifies as a
specialty occupation. The appeal will be dismissed and the petition denied for this reason.

The AAO does not need to examine the issue of the beneficiary’s qualifications, because the
petitioner has not provided sufficient documentation to demonstrate that the position is a
specialty occupation.  In other words, the beneficiary's credentials to perform a particular job are
relevant only when the job i1s found to be a specialty occupation. As discussed in this decision,
the petitioner did not submit sulficient evidence regarding the proffered position to determine
that 1t 1s a specialty occupation and, therefore, the issue of whether 1t will require a baccalaureate
or higher degree. or its equivalent, in a specific specialty also cannot be determined. The AAO
notes. however, that it agrees with the director to the extent that. if the proftered position did

Were USCIS limited solely 10 reviewing a petitioner's claimed self-imposed requirements, then any
individual with a bachelor’s degree could be brought to the United States (o perform any occupation as
long as the employer artificially created a token degree requirement, whereby all individuals employed in
a particular position possessed a baccalaureate or higher degree in the specific specialty or its equivalent.
See Defensor v. Meissner, 201 F.3d at 387, In other words, if a petitioner's degree requirement is only
symbolic and the protfered position does not in fact require such a specialty degree or its equivalent to
perform its duties, the occupation would not mect the statutory or regulatory definition of a specialty
occupation. See § 214D of the Act; 8 C.ER. § 214.2(hy)iiy (defining the lerm "specialty
occupation”).

* The petitioner contends on appeal that the proffered position qualifies as a specialty occupation on the
basis that its duties are so specialized and complex. However, the duties as deseribed lack sufficient
specilicity to distinguish the proffered position from other administrative services manager positions for
which a bachelor's or higher degree in a specific specialty, or its equivalent. is not required to perform
their duties.

Morcover, the petitioner has designated the proffered position as a Level 1 position on the submitted
Labor Condition Application (LCA). indicating that it is a position for an cmployee who performs
"moderately complex tasks that require limited judgment.” See Employment and Training Administration
(ETA). Prevailing Wage Determination Policy Guidance, Nonagricultural Immigration Programs (Rev.
Nov. 2009). Therefore, it is simply not credible that the position is one with specialized and complex
duties. as such a higher-level position would be classified as a Level IV position. requiring a significantly
higher prevailing wage. It is incumbent upon the petitioner to resolve any Inconsistencies in the record by
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice
unless the petitioner submits competent objective evidence pointing to where the truth lies. Marter of Ho,
19 1&N Dec. 582, 591-92 (BIA 1988).
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require a baccalaurcate or higher degree in a business specially or its equivalent 10 perform its
duties, there is insuflicient evidence to establish that the beneficiary would quality to perform the
duties of such a specialty occupation,

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains
entirely wiath the petitioner, § 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been

met.

ORDER: The appeal is dismissed. The petition 1s denied.



