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DISCUSSION: The Director of the California Service Center denied the nonimmigrant visa
petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The
appeal will be dismissed. The petition will be denied.

The petitioner states that it is a hospital with 3781 employees and gross annual income of $754
million. It seeks to employ the beneficiary as a critical care registered nurse pursuant to section
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. §
1101(a)(15)(H)(i)(b). The director denied the petition concluding that the petitioner has not
established that the proposed position qualifies for classification as a specialty occupation.

The record of proceeding before the AAO contains (1) the Form I-129 and supporting
documentation; (2) the director's denial decision; and (3) the Form I-290B and supporting materials.
The AAO reviewed the record in its entirety before issuing its decision.

The primary issue before the AAO is whether the proffered position qualifies as a specialty
occupation. To meet its burden of proof in this regard, the petitioner must establish that the
employment it is offering to the beneficiary meets the following statutory and regulatory
requirements.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1) defines the term "specialty occupation" as one
that requires:

(A) theoretical and practical application of a body of highly specialized
knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following:

Specialty occupation means an occupation which requires [(1)] theoretical and
practical application of a body of highly specialized knowledge in fields of human
endeavor including, but not limited to, architecture, engineering, mathematics,
physical sciences, social sciences, medicine and health, education, business
specialties, accounting, law, theology, and the arts, and which requires [(2)] the
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as
a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also
meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;
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(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties [is] so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with
section 214(i)(1) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory language
must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier. Inc., 486 U.S. 281, 291 (1988) (holding that construction of
language which takes into account the design of the statute as a whole is preferred); see also COIT
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter ofW-
F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A)
should logically be read as being necessary but not necessarily sufficient to meet the statutory and
regulatory definition of specialty occupation. To otherwise interpret this section as stating the
necessary and sufficient conditions for meeting the definition of specialty occupation would result in
particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory or
regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid this
illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional
requirements that a position must meet, supplementing the statutory and regulatory definitions of
specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one
in a specific specialty that is directly related to the proffered position. Applying this standard,
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers,
computer scientists, certified public accountants, college professors, and other such occupations.
These professions, for which petitioners have regularly been able to establish a minimum entry
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its
equivalent, fairly represent the types of specialty occupations that Congress contemplated when it

created the H-1B visa category.

In this matter, the petitioner seeks the beneficiary's services as a critical care registered nurse. In a
letter dated March 19, 2010, the petitioner states that the beneficiary has the necessary experience
and education/training which includes a Bachelor of Science in Nursing, ECFMG certification, and
license as a registered nurse in the State of North Dakota. The petitioner does not provide proposed
duties or requirement for the proffered position. Instead, the record contains an evaluation letter
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dated March 29, 2010 fro
affiliation with the petitioner is unknown, and the letter states that the evaluation was requested by
the beneficiary. also did not provide his credentials in this letter filed with the Form
I-129.

This letter from states the following:

[The beneficiary] is a nurse specialist who provides specialized care to patients
admitted to the Surgical Critical Care Unit at [the petitioner] in Grand Forks, North
Dakota. As such, she delivers care to patients with cardiovascular disorders, patients
with pulmonary disorders, patients with neurological disorders, patients with
gastrointestinal disorders, patients with renal disorders, patients with endocrine
disorders, patients with hematological disorders, and patients with multisystem
disorders. Furthermore, she provides basic hemodynamic monitoring of patients and
she interprets electrocardiograms.

Further, the evaluation letter also states:

[The petitioner] prefers a bachelor's or higher degree in nursing for the position and
requires training, experience, and certifications beyond the degree, but would employ
a nurse with an associate degree in nursing if she had the experience equivalent to the
additional two years of the bachelor's degree as well as training and certifications
beyond the degree [emphasis added]. The position incumbent is required to be a
registered nurse licensed by the North Dakota Board of Nursing.

Moreover, Mlaims he conducted 20 randomly selected hospital surveys which show that
most hospitals require a bachelor's degree in nursing with training, experience, and certifications
beyond the degree. letter also states that he interviewed three deans at accredited
nursing schools, who affirmed that duties of a critical registered nurse assigned to a surgical critical
care unit are so specialized and complex that the knowledge required to perform the duties is
associated with the attainment of a bachelor's or higher degree.

The record shows a copy of the beneficiary's diploma in nursing and transcripts from the University
of North Dakota, transcripts from Anglia Ruskin IJniversity, training certificates for Trauma Nursing
Core Course and "Skill Competency Validations," North Dakota registered nurse license, and three
American Heart Association certifications.

The record also has a Labor Condition Application (LCA) certified for a registered nurse under the

Standard Occupation Classification (SOC) code, 29-1111.00, to work full-time at a rate of $26.45
per hour. The LCA shows that the prevailing wage for the position at Level I is $22.59)

See http://www.fledatacenter.com/OesQuickResults.aspx?code=29-1111&area=24220&year=10&source=1
(last accessed May 16, 2012).



Page 5

The director determined that although the petitioner has titled the proffered position as a critical care
registered nurse, the proposed duties reveal that the position reflects duties of a registered nurse as
described in the Occupational Outlook Handbook (Handbook) and the petitioner has failed to
establish that any of the four factors enumerated in 8 C.F.R. § 214.2(h)(4)(iii)(A) are present in this
proceeding. Accordingly, the director concluded that the petitioner did not establish that the
proffered position is a specialty occupation.

On appeal, counsel submitted a letter from dated July 19, 2010. In response to the
director's statement that the proffered position reflects the duties of a registered nurse in the
Handbook,M explains that as a critical care nurse, the beneficiary would "provide care in
an independent manner to very sick patients in the surgical critical care unit."

In addition,Mprovides the following duties as unique and complex that only an individual
with a degree in a specific specialty could perform them:

• Continuously monitors patients' vital systemic signs and takes independent action as
appropnate

• Makes independent judgments regarding the administration of pain and other medications
• Assigns and reassigns staff according to experience, skills, and competency
• Acts independently to stabilize patients

Further, states that "pursuant to information provided by both the Human Resources and
Nursing Departments, the petitioner requires a bachelor's degree in nursing (BSN) or sufficient years
of experience beyond the position applicant's education to equate to a bachelor's degree, plus
additional training, experience and certification in critical care nursing." Widnot provide
any documentation to support this asserted requirement as a matter of an established recruiting and
hiring history of the petitioner.

The AAO finds that the director's determination that the petitioner did not establish the proffered
position as a specialty occupation was correct. To make its determination whether the proffered
position qualifies as a specialty occupation, the AAO turns to the criteria at 8 C.F.R. §
214.2(h)(4)(iii)(A).

The AAO turns first to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(1), which requires that a
baccalaureate or higher degree in a specific specialty or its equivalent is the normal minimum
requirement for entry into the particular position.

The AAO recognizes the Occupational Outlook Handbook (Handbook) as an authoritative source on
the duties and educational requirements of the wide variety of occupations that it addresses. 2

2 All of the AAO's references are to the 2012-2013 edition of the Handbook, which may be accessed
at the Internet site http://www.bls.gov/ooh/._
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As previously mentioned, the AAO notes that the petitioner has not provided duties for the position;
instead, proposed duties were provided by who does not appear to be affiliated with the
petitioner and lacks the authority to make representation on its behalf. Therefore, the AAO finds
that the petitioner has not provided sufficient evidence to establish that the proffered position is a
specialty occupation. The petitioner's failure to establish the substantive nature of the work to be
performed by the beneficiary precludes a finding that the proffered position is a specialty occupation
under any criterion at 8 C.F.R. § 214.2(b)(4)(iii)(A), because it is the substantive nature of that work
that determines (1) the normal minimum educational requirement for the particular position, which is
the focus of criterion 1; (2) industry positions which are parallel to the proffered position and thus
appropriate for review for a common degree requirement, under the first alternate prong of criterion 2;
(3) the level of complexity or uniqueness of the proffered position, which is the focus of the second
alternate prong of criterion 2; (4) the factual justification for a petitioner normally requiring a degree or
its equivalent, when that is an issue under criterion 3; and (5) the degree of specialization and
complexity of the specific duties, which is the focus of criterion 4. As a result, the evidence submitted
does not provide a sufficient basis for the AAO to discern the substantive nature of the work and
requirements comprising the proffered position.

However, even if had the authority to provide duties for the proffered position, the AAO
finds that proposed duties reflect duties of a registered nurse which does not qualify as a specialty
occupation by virtue of its occupational classification.3

"What Registered Nurses Do" section of the Handbook's chapter on registered nurses describes the
duties as follows in pertinent parts:

• Record patients' medical histories and symptoms
• Give patients medicines and treatments
• Set up plans for patients' care or contribute to existing plans
• Observe patients and record the observations
• Consult with doctors and other healthcare professionals
• Operate and monitor medical equipment
• Help perform diagnostic tests and analyze results
• Teach patients and their families how to manage their illnesses or injuries
• Explain what to do at home after treatment

The petitioner titled the position as a "critical care registered nurse." The Handbook states that
critical care nurses work in intensive care units in hospitals, providing care to patients with serious,
complex, and acute illnesses and injuries that need very close monitoring and treatment. As evident
in the list of duties quoted above from the record of proceeding, the duty descriptions are limited to
generalized statements of functions that appear to be generic to the registered nurse occupation in

3 See Bureau of Labor Statistics, U.S. Department of Labor, Occupational Outlook Handbook, 2012-13

Edition, Registered Nurses, on the Internet at http://www.bls.gov/ooh/Healthcare/Registered-nurses.htm#tab-
2 (visited May 16, 2012).
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general. As such, the AAO finds, the duties are not developed with sufficient specificity to establish
them as so specialized and complex as to require a higher level of knowledge than is usually
associated with the general spectrum of registered nurse positions.

As indicated in the following excerpt from the "How to Become a Registered Nurse" section of the
Handbook, a Bachelor's Degree in Nursing (BSN) is neither required for licensure as a Registered
Nurse (RN) nor normally required for the general range of RN jobs, regardless of their specialty. In
pertinent part, this section reads:

Registered nurses usually take one of three educational paths: a bachelor's of science
degree in nursing (BSN), an associate's degree in nursing (ADN), or a diploma from
an approved nursing program. Registered nurses must also be licensed.

In all nursing education programs, students take courses in nursing, anatomy,
physiology, microbiology, chemistry, nutrition, psychology and other social and
behavioral sciences, as well as in liberal arts. BSN programs typically take four years
to complete; ADN and diploma programs usually take two to three years to complete.

Bachelor's degree programs usually include more training in the physical and social
sciences, communication, leadership, and critical thinking, which is becoming more
important as nursing practice becomes more complex. They also offer more clinical
experience in nonhospital settings. A bachelor's degree or higher is often necessary
for administrative positions, research, consulting, and teaching.

Generally, licensed graduates of any of the three types of education programs
(bachelor's, associate's, or diploma) qualify for entry-level positions as a staff nurse.

The Handbook's information on the educational requirements for the occupational classification
"Registered Nurses" indicates that a bachelor's or higher degree, or the equivalent, in a specific
specialty is not a normal minimum entry requirement. Rather, the occupation accommodates a wide
spectrum of educational credentials, including less than a bachelor's degree in a specific specialty.
In short, the description provided in the Handbook does not show that registered nurses are positions
for which a baccalaureate or higher degree in a specific specialty or its equivalent is normally the
minimum entry requirement.

The petitioner has not established that the position falls under an occupational category for which the
Handbook, or other authoritative source, indicates that there is a categorical requirement for at least
a bachelor's degree in a specific specialty. Furthermore, the duties and requirements of the proffered
position as described in the record of proceeding do not indicate that position is one for which a
baccalaureate or higher degree or its equivalent in a specific specialty is normally the minimum
requirement for entry. Thus, the petitioner failed to satisfy the first criterion of 8 C.F.R.
§ 214.2(h)(4)(iii)(A)(1).
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Next, the AAO fmds that the petitioner has not satisfied the first of the two alternative prongs of 8
C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively requires a petitioner to establish that a
bachelor's degree, in a specific specialty, is common to the petitioner's industry in positions that are
both: (1) parallel to the proffered position; and (2) located in organizations that are similar to the
petitioner.

Again, in determining whether there is such a common degree requirement, factors often considered
by USCIS include: whether the Handbook reports that the industry requires a degree; whether the
industry's professional association has made a degree a minimum entry requirement; and whether
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 (quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. at 1102).

Here and as already discussed, the petitioner has not established that its proffered position falls under an
occupational classification for which the Handbook reports an industry-wide requirement for at least a
bachelor's degree in a specific specialty or its equivalent. The petitioner has not provided any
documentation to indicate that the industry's professional association has made a degree a minimum
entry requirement for the occupation.

The record contains an evaluation dated March 29, 2010 and a letter dated July 19, 2010 from the
aforementionedM to demonstrate that the degree requirement is common to the petitioner's
industry. In both this and the previously discussed letter,Mclaims that he conducted 20
surveys at randomly selected hospitals to determine the degree requirement for a critical care
registered nurse position, and found that 15 hospitals require a bachelor's degree in nursing. He
further states that even the ones that do not require a bachelor's degree expected an equivalent of a
bachelor's degree, namely a diploma or associate degree in nursing with sufficient years of
experience beyond their education to equate to a bachelor's degree.

For a number of reasons, the AAO accords no probative weight to the opinion from First,
the evidence of record does not establish that is an expert in the areas in which he is opining.
Second, the opinion is based upon insufficient information about the particular position proposed here.
USCIS may, in its discretion, use as advisory opinions statements submitted as expert testimony.
However, where an opinion is not in accord with other information or is in any way questionable, CIS is
not required to accept or may give less weight to that evidence. Matter ofCaron International, 19 I&N
Dec. 791 (Comm. 1988).

The record shows that the evaluation dated March 29, 2010 was submitted without his
credentials. On appeal, counse su mitted resume. Despite his self-endorsement, neither

letter, his resume, nor any other evidence in the record of proceeding substantiates that he
is qualified as an expert in the field of hospital and health administration or in the particular area in
which he opined, namely, the minimum educational requirements for critical care nursmg positions.
The resume shows that has a number of advanced degrees in medical field, including a
Bachelor of Science in Pharmacy, Master of Health Administration in Hospital and Health
Administration, and Doctor of Philosophy in Public Health-Health Administration. also
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f positions at various medical facilities, but currently serves as the president o
its website4 states that was founded in 1979 to assist healthcare

providers with research, strategic planning and market planning. The website advertises that they have
developed a process which will allow clients to move quickly from a vision to strategic targets to
tactical objectives within 60 days. The resume also notes his professional and civic activities in both
medical and non-medical field, and lists a number ofpublications.

The record does not provide a factual foundation for claims. He did not provide copies of
surveys or a list of contacted hospitals to support his findings. Moreover, while his resume references
his knowledge and experience in healthcare management, there is no evidence to corroborate his claim
of expertise in the matters upon which he opines here. It is not evident in letter or
anywhere else in the record of proceeding that whatever experience he may have had is relevant to, or
equipped him with expert-level knowledge regarding, the recruiting, hiring, and educational
requirements for the type of position upon which he is opining. Going on record without supporting
documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure
Craft of California, 14 I&N Dec. 190 (Reg. Comm'r 1972)). Therefore,M has not
established basis of his findings nor his credentials, and his opinion in this area merits no special
weight and is not persuasive

Further, the content of the letter does not demonstrate opinion is based upon sufficient
information about the particular position at issue. The language of the letter dated March 29, 2010
reveals that contacted the Human R.esource department to determine the degree requirement
since it was not specihed in their job description. In addition, in a letter dated July 19, 2010,
asserts again, "pursuant to information provided by both the Human Resources and Nursing
Departments," the petitioner requires a bachelor's degree in nursing or sufficient years of experience.
However, the AAO notes that there is no evidence that has discussed duties of the position
and the nature of the work to be performed, or documented the knowledge that the benefici lies
on the job during his discussion with the petitioner regarding the degree requirement. also
does not specify the information provided by the petitioner, and it is unclear how much, if any,
information was provided about duties of the particular position.

The AAO also finds use of surveys is flawed and results do not show an industry-wide
requirement for at least a ac1e or s degree in a specific specialty or its equivalent. states
that out of 20 randomly selected hospitals, 15 hospitals required bachelor's degree m nursing.
However, the result that three-fourth or 75% of hospitals require a bachelor's degree in nursing is
insufficient to establish an industry-wide requirement for at least a bachelor's degree in a specific
specialty for critical care registered nurses in hospitals. If 75% of critical care registered nurse
positions require at least a bachelor's degree in nursing, it could be said that "most" critical care
registered nurse positions require such a degree. The first definition of "most" in Webster's New
Collegiate College Dictionary 731 (Third Edition, Hough Mifflin Harcourt 2008) is "[g]reatest in
number, quantity, size, or degree." It cannot be found, therefore, that a particular degree requirement

4 See the Henley Associates, Inc. website on the Internet at http://henleyassociatesinc.com/(last
accessed May 16, 2012).
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for "most" positions in a given occupation equates to a normal minimum entry requirement for that
occupation, much less for the particular position proffered by the petitioner. Instead, a normal
minimum entry requirement is one that denotes a standard entry requirement but recognizes that
certain, limited exceptions to that standard may exist.

In addition, for statistics sampling reasons, even if all the hospitals indicated i hat a
bachelor's or higher degree in a specific specialty or its equivalent was required, letter
would still fail to establish that the result of the survey demonstrates that similar companies in the
same industry routinely require at least a bachelor's degree in a specific specialty or its equivalent for
parallel positions!

As such, neither the professor's findings nor his ultimate conclusions are worthy of any deference, and
his evaluation document is not probative evidence towards satisfying any criterion of the regulation at 8
C.F.R. § 214.2(h)(4)(iii)(A). Therefore, the petitioner failed to demonstrate that it meets the
requirements of the first alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The petitioner has also failed to satisfy the second alternative prong of 8 C.F.R. §
214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular position is so
complex or unique that it can be performed only by an individual with a degree."

A review of the record indicates that the petitioner has failed to credibly demonstrate that the duties
the beneficiary will be responsible for or perform on a day-to-day basis entail such complexity or
uniqueness as to constitute a position so complex or unique that it can be performed only by a person
with at least a bachelor's degree in a specific specialty. Specifically, the AAO questions the level of

5 According to the Handbook's detailed statistics on registered nurses, there were approximately
2,737,400 persons employed as registered nurses in 2010. The Handbook, 2012-13 ed., available at
http://www.bls.gov/ooh/Healthcare/Registered-nurses.htm#tab-1 (last accessed April 17, 2012).
Based on the size of this relevant study population, Dr. Henley fails to demonstrate what statistically
valid inferences, if any, can be drawn from just 20 hospitals with regard to determining the common
educational requirements for entry into paraHel positions in similar orgamzations in the healthcare
industry. See generally Earl Babbie, The Practice ofSocial Research 186-228 (1995). Moreover,
given that there is no indication that the hospitals were randomly selected, the validity of any such
inferences could not be accurately determined even if the sampling unit were sufficiently large. See
id. at 195-196 (explaining that "[r]andom selection is the key to [the] process [of probability
sampling]" and that "random selection offers access to the body of probability theory, which
provides the basis for estimates ofpopulation parameters and estimates of error").
As such, even if the survey supported the finding that the job of critical care registered nurse for a
hospital required a bachelor's or higher degree in a specific specialty or its equivalent, it cannot be
found that such a limited number of hospitals that appear to have been consciously selected could
credibly refute the statistics-based findings of the Handbook published by the Bureau of Labor
Statistics that such a position does not require at least a baccalaureate degree in a specific specialty
for entry into the occupation in the United States.
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complexity, uniqueness and/or specialization of the duties and responsibilities of the position based
upon the LCA submitted with the Form I-129.

As noted above, the LCA was certified for a registered nurse under SOC Code, 29-1111.00, with
prevailing wage at Level I. A prevailing wage determination is made by selecting one of four wage
levels for an occupation based on a comparison of the employer's job requirements to the
occupational requirements, including tasks, knowledge, skills, and specific vocational preparation
(education, training and experience) generally required for acceptable performance in that
occupation.'

Prevailing wage determinations start with a Level 1 (entry) and progress to a wage that is
commensurate with that of a Level 2 (qualified), Level 3 (experienced), or Level 4 (fully competent
worker) after considering the job requirements, experience, education, special skills/other
requirements and supervisory duties. Factors to be considered when determining the prevailing
wage level for a position include the complexity of the job duties, the level of judgment, the amount
and level of supervision, and the level of understanding required to perform the job duties.7 DOL
emphasizes that these guidelines should not be implemented in a mechanical fashion and that the
wage level should be commensurate with the complexity of the tasks, independent judgment
required, and amount of close supervision received.

In the "Prevailing Wage Determination Policy Guidance" prepared by DOL, a Level 1 wage rate is
describes as follows:

Level 1 (entry) wage rates are assigned to job offers for beginning level employees
who have only a basic understanding of the occupation. These employees perform
routine tasks that require limited, if any, exercise of judgment. The tasks provide
experience and familiarization with the employer's methods, practices, and programs.
The employees may perform higher level work for training and developmental
purposes. These employees work under close supervision and receive specific
instructions on required tasks and results expected. Their work is closely monitored
and reviewed for accuracy. Statements that the job offer is for a research fellow, a

6 See the DOL Employment and Training Administration's "Prevailing Wage Determination Policy
Guidance (Revised Nov. 2009). The document may be accessed on the Internet at
http://www.foreignlaborcert.doleta.gov/pdf/Policy_Nonag_Progs.pdf.

7 A point system is used to assess the complexity of the job and assign the wage level. Step 1
requires a "1" to represent the job's requirements. Step 2 addresses experience and must contain a "0"
(for at or below the level of experience and SVP range), a "1" (low end of experience and SVP), a
"2" (high end), or "3" (greater than range). Step 3 considers education required to perform the job
duties, a "1" (more than the usual education by one category) or "2" (more than the usual education
by more than one category). Step 4 accounts for Special Skills requirements that indicate a higher
level of complexity or decision-making with a "1"or a "2" entered as appropriate. Finally, Step 5
addresses Supervisory Duties, with a "1" entered unless supervision is generally required by the
occupation.
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worker in training, or an internship are indicators that a Level 1 wage should be
considered

In appeal, states that the beneficiary would be required to provide care in an
"independent" manner. lists additional duties that require independent judgment in
administering medications and assigning staff. The AAO notes that the stated duties and
responsibilities conflict with the wage-rate element of the LCA, which, as reflected in the discussion
above, is indicative of a comparatively low, entry-level position relative to others within the
occupation. The wage rate specified in the LCA indicates that the proffered position only requires a
basic understanding of the occupation and carries expectations that the beneficiary perform routine
tasks that require limited, if any, exercise of judgment, that she would be closely supervised, that her
work would be closely monitored and reviewed for accuracy, and that she would receive specific
instructions on required tasks and expected results. The AAO finds that the claimed level of
complexity, independent judgment and understanding is materially inconsistent with the LCA
certification for a Level 1 entry-level position.

Further, also claims that he interviewed three deans at accredited nursing schools and
they affirmed that duties of a critical care registered nurse is so specialized and complex that the
knowledge required to erform the duties is associated with the attainment of a bachelor or higher
degree. However, does not provide documentary information about the interview. As
previously noted, simply going on record without providing adequate supporting documentary
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter
ofSoffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure Craft ofCalifornia, 14
I&N Dec. 190 (Reg. Comm'r 1972)).

In addition, the petitioner did not adequately convey the substantive nature and the specific matters
upon which the beneficiary would focus that would require that she possess at least a baccalaureate
degree, in a specific specialty, to perform the duties of the position. For instance, the petitioner did
not submit information relevant to a detailed course of study leading to a specialty degree and did
not establish how such a curriculum is necessary to perform the duties it claims are so complex or
unique. While a few courses relating to the occupation (or even an associate's degree or diploma
from a nursing program) may be beneficial in performing certain duties of the proffered position, the
petitioner has failed to demonstrate how an established curriculum of such courses leading to a
baccalaureate or higher degree or its equivalent are required to perform the duties of the particular
position here.

The record of proceeding does not contain duties that are so complex or unique that only a
specifically degreed individual could perform them. In fact, the record of proceeding fails to
adequately establish that the job duties described relate any dimensions of complexity or uniqueness
such that a bachelor's degree in a specific specialty would be required.

Consequently, as the petitioner fails to demonstrate how the proffered position is so complex or
unique relative to other positions that do not require at least a baccalaureate degree in a specific
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specialty or its equivalent for entry into the occupation in the United States, it cannot be concluded
that the petitioner has satisfied the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The AAO now turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) -- the employer normally
requires a degree or its equivalent for the position. The AAO usually reviews the petitioner's past
recruiting and hiring practices, as well as information regarding employees who previously held the
position.

To merit approval of the petitioner under this criterion, the record must contain documentary
evidence demonstrating that the petitioner has a history of requiring the degree or degree
equivalency in its prior recruiting and hiring for the position. Further, it should be noted that the
record must establish that a petitioner's imposition of a degree requirement is not merely a matter of
preference for high caliber candidates but is necessitated by performance requirements of the
position.8

The petitioner has not provided information on its past recruiting and hiring practices or information
regarding employees who previously held the position. Therefore, the evidence does not establish a
prior history of recruiting and hiring for the proffered position only persons with at least a bachelor's
degree, or the equivalent, in a specific specialty.

Also, as previously noted, statements are submitted without any supporting documents
from the petitioner regarding the requirements for the proffered position or the petitioner's recruiting
and hiring practices for critical care nurses. Going on record without supporting documentary
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter
ofSoffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure Craft of Cahfornia, 14
I&N Dec. 190 (Reg. Comm'r 1972)).

Therefore, the petitioner has not satisfied the third criterion of 8 C.F.R. § 214.2(b)(4)(iii)(A).

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A), which
requires the petitioner to establish that the nature of the specific duties is so specialized and complex
that the knowledge required to perform them is usually associated with the attainment of a

" While a petitioner may believe or otherwise assert that a proffered position requires a degree, that
opinion alone without corroborating evidence cannot establish the position as a specialty occupation.
Were USCIS limited solely to reviewing a petitioner's claimed self-imposed requirements, then any
individual with a bachelor's degree could be brought to the United States to perform any occupation
as long as the employer artificially created a token degree requirement, whereby all individuals
employed in a particular position possessed a baccalaureate or higher degree in the specific specialty
or its equivalent. See Defensor v. Meissner, 201 F. 3d at 387. In other words, if a petitioner's degree
requirement is only symbolic and the proffered position does not in fact require such a specialty
degree or its equivalent to perform its duties, the occupation would not meet the statutory or
regulatory definition of a specialty occupation. See § 214(i)(1) of the Act; 8 C.F.R. § 214.2(h)(4)(ii)
(defining the term "specialty occupation").
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baccalaureate or higher degree in a specific specialty or its equivalent.

The AAO incorporates by reference and reiterates it earlier discussion that the petitioner has failed to
establish that the duties of the proffered position are sufficiently specialized and complex that
performance would require knowledge at a level associated with at least a bachelor's degree, or the
equivalent, in a specific specialty. Insufficient evidence was provided to demonstrate that the
proffered position reflects a higher degree of knowledge and skill than would normally be required
of employees who engage in some RN case management duties and principles, but not at a level
requiring the application of theoretical and practical knowledge that is usually associated with at
least a bachelor's degree in specific specialty or its equivalent. In this regard, the AAO notes, in
particular, that, as evident in the duty descriptions quoted in this decision - but not accorded any
significant weight, because provided by - the duties ascribed to the proffered position are
described in generalized terms of general functions that appear to be generic to critical care nurse
positions. As such, the duties are not developed with sufficient specificity to distinguish them as
more specialized and complex than duties when performed by critical care RNs without at least a
BSN. Accordingly, the evidence of record does not establish that the proffered position is one
whose duties are so specialized and complex as to require knowledge usually associated with at least
a bachelor's degree in a specific specialty.

The AAO, therefore, concludes that the petitioner failed to satisfy the criterion at 8 C.F.R.
§ 214.2(h)(4)(iii)(A)(4).

For the reasons related in the preceding discussion, the petitioner has failed to satisfy any of the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A). Therefore, the AAO is unable to conclude that the
proffered position is a specialty occupation. Accordingly, the appeal will be dismissed, and the
petition will be denied.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.


