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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is now
before the AAQO. The appeal will be dismissed. The petition will be denied.

On the Form 1-129 visa petition the petitioner stated that it is a custom home building firm. It seeks
to extend the employment of the beneficiary as an electrical engineer from May 19, 2009 to May 19,
2012. Accordingly, the petitioner endeavors to classify the beneficiary as a nonimmigrant worker in
a specialty occupation pursuant to section 101(a)(15)(H){(i)(b) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(iXDb).

The director denied the petition on the basis that the beneficiary had been in H or L nonimmigrant
status for the maximum time permitted and that no exception to that general rule qualifies him for an
extension of his visa status.

On appeal, counse! asserted that the beneficiary qualifies for an extension of his visa status pursuant
to section 104(c) of the American Competitiveness in the Twenty-First Century Act (AC21).
Counsel did not contest the director's finding that the beneficiary is not eligible for an extension
pursuant to section 106 of AC21.

Evidence in the record shows, and counsel does not contest, that the beneficiary was in the United
States in H or L nonimmigrant status from May 29, 2002 to January 9, 2009. The visa petition in
this matter was filed on July 9, 2009. The beneficiary had not then been physically absent from the
United States for a year since the expiration of his nonimmigrant status.

On September 16, 2009, the director denied the instant visa petition, noting that the petitioner's
current request to employ the beneficiary as an H-1B nonimmigrant would place the beneficiary
beyond the six-year limit, and stating that the exceptions to the six-year limit contained in AC21 do
not extend to the beneficiary in the instant case, who is a derivative beneficiary of his wife's
approved Form I-140 Immigrant Petition for Alien Worker.

On appeal, counsel reiterated that while the beneficiary was in H-1B status a Form ETA 750
Application for Alien Employment Certification was filed on behalf of the beneficiary's wife and
certified, and that a subsequent Form [-140 petition was also filed on her behalf and approved. The
record contains a notice of approval of his wife's Form 1-140 petition, dated January 9, 2009.

Counsel further asserted that the beneficiary of the instant petition is also a derivative beneficiary of
his wife's Form 1-140 petition; and that the only impediment to the beneficiary's wife receiving her
EB-3 immigrant visa is the per-country limitation. Counsel argued that because the beneficiary is a
derivative beneficiary of a petition filed pursuant to section 204(a) of the Act, an extension of his H-
1B status is available to him pursuant to section 104(c) of AC21.

In general, section 214(g)(4) of the Act, 8 US.C. §1184(g)(4) provides that: "[T]he period of
authorized admission of [an H-1B nonimmigrant] shall not exceed 6 years." However, AC21
removes the six-year limitation on the authorized period of stay in H-1B visa status for certain aliens
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whose labor certifications or immigrant petitions remain undecided due to lengthy adjudication
delays, and broadens the class of H-1B nonimmigrants who may avail themselves of this provision.

Section 104(c) of AC21 states:

ONE-TIME PROTECTION UNDER PER COUNTRY CEILING- Notwithstanding
section 214(g)(4) of the Immigration and Nationality Act (8 U.S.C. 1184(g)(4)), any
alien who--
(1) 1s the beneficiary of a petition filed under section 204(a) of that Act
for a preference status under paragraph (1), (2), or (3) of section
203(b) of that Act; and
(2) is eligible to be granted that status but for application of the per
country limitations applicable to immigrants under those paragraphs,
may apply for, and the Attorney General may grant, an extension of such
nonimmigrant status until the alien’s application for adjustment of status has been
processed and a decision made thereon.

The clear language of the statute does not support counsel's position in the instant case. Section 104(c)
of AC21 states that the six-year limitation shall not apply to an alien who is the beneficiary of a
petition filed under section 204(a) for a preference status under paragraph (1), (2), or (3) of section
203(b). The instant beneficiary, however, is not seeking to be accorded preference status under any
paragraph of section 203(b) through his wife's approved Form 1-140. Rather, the beneficiary is
attempting to obtain derivative status under section 203(d) of the Act as a qualifying family member.
AC21 does not accord any extensions past the general six-year Iimitation for aliens seeking
derivative status pursuant to 203(d). The exception to the six-year limit is not available to this
beneficiary.

The director correctly found that the beneficiary has been in H nonimmigrant status for the
maximum six years permitted and that no exception qualifies him for an extension of his visa status
beyond that six-year limit. The petition was correctly denied on that basis, which has not been
overcome on appeal. The appeal will be dismissed and the petition denied.’

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is demed

' The AAO further notes that even if counsel were correct that the instant visa petition should be approved
pursuant to AC21, it would be approvable for only one year, rather than the requested three-year period of
employment.



